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Rights Inalienable, But Not Indestructible 
A Message from Our President 


You will recall that Grote says, in his history of Greece, that Zeus on Mount 
Olympus was not a law-maker, but a judge. His judgments were not based on 
principle or reason known to humans; they were pronouncements of divinity. 
There was no such thing as precedent; no thread of principle ran through such 
judgments; they were separate isolated acts rendered on ex parte hearings and 
oftentimes in absentia. This ancient form of capricious judgment has come 
back into style. The conqueror goes to his mountain retreat and, without notice 
or hearing, formulates his judgment against a whole people, and issues his writ 
of execution. The Teutonic word “doom,” originally the exact equivalent of 
“judgment,” has in our minds attained a darker significance and should probably 
be used when we speak of decrees based on force rather than on reason. 

It may be that in appraising world-shaking events we should not use words 
whose meanings were formed in the judicial process. We use them because they 
express ideas that have significance whether applied to an individual or a nation. 
We believe that nations (peoples) have rights that are inalienable, including 
the right to life, liberty and the pursuit of happiness. Unfortunately, although 
inalienable, those rights are not indestructible and may be doomed by superior 
force. Intelligent beings look to that day, however distant, when force, re- 
strained by reason, will execute dooms only in support of justice and to safeguard 
the inalienable rights. Men of faith, organized, will speed the day. Our Society 
is organized to assist in that task. 
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“May We Present—”’ 


At the time this comment is written the Edi- 
tor is, as always, enthusiastic about the con- 
tents of the next number. 

There certainly are ideas of prime interest 
set forth in articles here submitted. First 
might be mentioned the metaphysical distinc- 
tions between substantive law and procedural 
law which threaten to undermine the integrity 
of the federal code of civil procedure. Due, ap- 
parently, to Mr. Tompkins’ unfortunate experi- 
ence in an Erie Railroad yard, the law of the 
case becomes the law of the state in federal 
courts, wherein the new procedure has been 
flourishing. Here is the possible beginning of 
a series of attacks on the federal code, depriv- 
ing it of uniformity in the federal courts at the 
time when the states are urged to acquire uni- 
form procedure by accepting federal rules. 

If one is looking for substantive law in a 
code of procedure he can find it in almost any 
section that meets with his disapproval. To a 
considerable degree this attitude found expres- 
sion in the recent procedural drafting done on 
behalf of the Colorado State Bar Association. 
On the other hand, the point may be maintained 
that when a court has power to regulate pro- 
cedure, the rules which it adopts under that 
power are thereby authoritatively determined 
to be procedural. A rule of law may be sub- 
stantive in one aspect and for one purpose and 
use, and procedural in another aspect, e.g., when 
part of a procedural rule. Indeed, Judge Charles 
E. Clark expresses this obvious view in his very 
readable article in George Washington Law Re- 
view, June, 1940.1 

But a personal view can not prevent much 
argument and many judicial opinions, and so 
Judge Clark, who took such a large part in 
the drafting of the code, proceeds with an illum- 
inating and entertaining text. 

The lawyer who has devoted the most time 
and attention to the constructions put on the 
new rules is Alexander Holtzoff, and it is he 
who comments on potential danger to uniform- 





1. “Procedural Aspecets of the New State Inde- 


pendence,” L.c. par. beginning at foot of page 123. 


ity in the article presented in this number. 
There is serious danger here of heterodoxy. 
Emphasis must be placed on this danger. A 
single gash in the new rules would not be fatal, 
but one stroke might serve as a cursed prece- 
dent. We must hope for a determined and faith- 
ful interest and finally for a supreme court 
decision that will “put the bee” on metaphysics. 





The biggest news in the field of judicature 
is the enactment of the bill that authorizes the 
United States supreme court to draft and adopt 
rules of procedure for criminal cases. A few 
years ago the congress permitted adoption of 
rules for criminal cases after conviction. The 
new authority covers all involved in trials be- 
fore conviction. 

Mr. Gordon Dean has accepted the task of 
preparing for the JOURNAL a comprehensive ar- 
ticle concerning the movement now on the way 
to consummation, and his account will appear 
in the October number. One reports with sat- 
isfaction that President Roosevelt, on signing 
this bill, presented his pen to Homer Cummings, 
who as Attorney General brought about the en- 
actment of the statute that has resulted in 
uniform civil procedure for United States dis- 
trict courts, and later brought to the front and 
promoted the idea of modernizing criminal trial 
rules by cooperation between congress and the 
supreme court. 


The Editor is astonished, as readers will be, 
to learn from Mr. Frank W. Grinnell’s entry 
in the Ross Essay competition, published here- 
with, that the most important element in as- 
certaining the boundaries between the execu- 
tive, legislative and judicial departments was 
forgot some two generations ago. The best test 
is simple, comprehensive, workable. Such prej- 
udice as one may have for musty writings must 
be banished in the light of this instance. 
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We think that Grinnell has solved the problem 
posed in the essay contest. The reader will not 
need to go very far to understand what is here 
asserted, and to admire the related arguments 
deduced from diverse sources. Taken together 
the ideas expressed in this essay should have 
far-reaching effects in various fields of adjec- 
tive law, and immediately as to the course to 
be pursued in modernizing the rules of proof. 

Professor Charles T. McCormick, of North- 
western Law School, has asserted that it is 
impossible to properly adjudicate claims aris- 
ing from automobile collisions because, even if 
trial were had immediately, witnesses could not 
possibly testify intelligently concerning what 
happened in a mere fraction of a second. Ac- 
ceptance of this statement leads logically to 
some other method of balancing accounts. 

Of the same law faculty, Professor Robert W. 
Millar offers what is novel to lawyers in our 
country, in this number. It is found in admir- 
alty procedure in England. In short it in- 
volves a formal reporting by both parties of 
relevant facts at an early stage in litigation, 
the statements being separately sealed until the 
appropriate time for comparison. The disposi- 
tion of sailors to testify in favor of their own 
craft is notorious. It is not beyond belief, or 
at least suspicion, that landsmen sometimes be- 
come overenthusiastic concerning proof of inno- 
cence. The plan suggested for the collision 
cases by Professor Millar would considerably 
augment the pretrial conferences which have 
been found useful in this most difficult type of 
litigation. 





Startling facts are revealed in brief articles 
in this number concerning new and old ways— 
sensible and silly ways—of providing citizens 
with judicial enforcement of public and private 
rights. The jurisdiction in the District of 
Columbia small claims and conciliation court 
is not identical with the jurisdiction of ten 
justices in Kansas City, but there is sufficient 
resemblance to make a comparison of costs in- 
teresting. In the former court a single judge 
recently disposed of 22,261 cases in one year. 
In Kansas City ten justices handled 13,799 
cases. 

In the District of Columbia litigants paid in 
fees an average of about $1.25 each, to a total 
of $28,338.50, which more than covered the en- 
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tire cost. In Kansas City litigants in 8,050 
cases paid $25,253.80 to support two justice 
courts on the fee, or privateer, basis. In eight 
courts having salaried justices the county paid 
$73,891.39, equal to $12.86 per case. The entire 
cost of the ten Kansas City courts, paid by liti- 
gants and by the public, was $113,777.16. 

The foregoing facts are so sensational that 
it should not be necessary to hang a sermon on 
them. What has been done in the municipal 
court in Washington can be done in any other 
city. In a few cities, over a period of two 
decades or more, there have been highly suc- 
cessful tribunals for the determination of the 
rights of the largest class of litigants. The 
principles are simple: such a court should be 
served by a judge chosen from a group of 
judges because of his ability to employ simple 
procedure effectively; and there must be wide 
discretion for the choice of appropriate modes 
of administration. 

Here is a challenge to the best motives of 
the legal profession because it offers no prom- 
ise of direct profit to practitioners. Its prom- 
ise, however, to popular appreciation of the 
only phase of government that a majority of 
citizens ever experience, should be enough to 
set local bar associations to work throughout 
the country. This is more than a metropolitan 
problem. In Virginia, as told in the recent 
April number of the JOURNAL, the problem has 
been solved for people in cities and in villages 
throughout the state, and in the fields of petty 
claims and of those of considerable size. It’s 
just a problem of able judges and sensible 
procedure. 


It was told, in the last preceding number of 
the JOURNAL, of its reversion to its accustomed 
mode of free circulation. As publication day ap- 
proaches it appears likely that more than 
twelve thousand copies of this issue will be 
ordered. In view of the powerful competition 
that war threats make to civil activities, how- 
ever urgent, we must consider that the JOURNAL 
has made a good start toward wide circulation. 

The purpose of this writing is not to boast 
of circulation, but to thank all those who are 
assisting, and to suggest to readers of this col- 
umn that they may assist in seeing that no per- 
son likely to be interested in judicial adminis- 
tration is deprived of the Society’s services. 
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Suspension from Practice Is Illogical 


THERE are two primary functions devolving 
upon the legal profession. One is to see that 
those admitted are properly qualified; the other 
is to see that the conduct of members does not 
fall below a fixed standard. It is a matter of 
simple self-defense to endeavor to maintain high 
standards of ability and professional virtue. 

This is not to say that it is a simple matter 
to get educational standards set up. Far more 
difficult is the task of disciplining members 
whose conduct is delinquent. After more than 
a century the legal profession in our country 
had accomplished very little in either of these 
primary functions. In the largest cities bar 
associations worked hard and spent much money 
in policing the profession, but could never feel 
that the work had been done thoroughly. 

The last two decades have seen educational 
requirements established in nearly all states, 
and the operation of practical disciplinary ma- 
chinery in nearly half of the states. It could 
be said with reason a number of years ago that 
experience in the integrated state bars virtually 
solved all the problems of dicipline. But experi- 
ence increases, and brings with it new adapta- 
tions of old principles. And so it has seemed 
desirable in this number of the JOURNAL to 
present the Michigan State Bar experience of 
four years under a system that has several dis- 
tinct virtues, not least of which is the very 
light load placed upon the supreme court. 

In Michigan the bar committees and their 
work are about the same as in a number of 
other states. The feature of the system is in 
the trial of the respondent by a bench of three 
circuit judges. Investigatory work is so thor- 
ough that there remains after proofs only the 
question of what kind of penalty to impose. 
When there is a trial the community learns of 
its results. We say “when there is a trial” 
because resignations are more common than 
trials. 

If one doubts the success of a system differ- 
ent from others, he will read to the point where 
he learns that under this system there have been 
several celebrated causes; disbarment of a for- 
mer president of the Detroit Bar Association, 


and of the Michigan State Bar Association, dis- 
barment of the brother-in-law of a circuit judge, 
disbarment of a brother-in-law of a State Bar 
grievance committee member, et al. 

This informative description of a hard job 
well done was made possible by the good offices 
of Executive Secretary Henry L. Woolfenden, 
Jr. In a later communication he has brought 
up a subject that has long deserved attention. 
It is the matter of suspending delinquent mem- 
bers. Probably in every state there are in- 
stances when the supreme court order is one of 
suspension, perhaps for a month, or a few 
months, or a year or more. In four years the 
Michigan supreme court has made orders of 
suspension from practice in only three instances. 

Secretary Woolfenden says: 

“When a lawyer is suspended from practice for 
a year or two his reputation is ruined, and he 
practices under a cloud for the rest of his life. 
During the period of his suspension, because he 
is planning to return to the practice of law, he 
usually maintains some kind of a working agree- 
ment with a member of the profession and so in 
fact practices law indirectly. The suspension or- 
der may be said to force the lawyer into practices 
that degrade both him and the profession. . . It 
is my personal (not my official) conviction that 
there should never be a suspension, or for that 
matter, not even a public reprimand. In other 
words, I believe that a very severe private repri- 
mand administered by a grievance committee 


should be the only discipline short of disbar- 
ment.” 


How can we explain the disposition of courts 
of competent jurisdiction to suspend delinquents 
from practice? The risks are obvious. The 
offender must resent this penalty. The extent 
of punishment cannot be gauged. The amount 
of disgrace—its extent and its duration—can- 
not be estimated. The public may suspect that 
the court has compromised. The delinquent 
can never be admitted later in a large majority 
of the states. 

Is it not plausible to hold that the suspension 
order grew out of conditions when there was 
no complete, state-wide system of discipline, 
when there could be no assurance that, in case 
of further mischief after a private reprimand, 
the respondent would be brought to bar and 
again convicted? Where there is such a suffi- 
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cient system the private reprimand would seem 
to be the one right alternative to disbarment. 
The court could feel confident that the offender 
could not long evade detection if he further 
offended. In other words, the reprimand would 
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be entirely successful or else there would later 
be a disbarment. 

The public reprimand is probably rare. It 
would seem to have no proper place whatso- 
ever. 


A Thoroughly Tested Disciplinary System 


BAR COMMITTEES that have devised methods for 
enforcing rules of professional conduct have 
realized the need for superintendence by the 
state bar governing board, disinterested and ex- 
pert investigators in various parts of the state 
with power to subpoena witnesses and make 
findings, and a simple form of review by the 
highest court. These are factors readily mobil- 
ized under the broad powers of bar government 
that obtain in all bar acts and bar rules. No 
single system would work equally well in every 
state. It is the need for adjustment of the 
system to the distribution of population that 
has mainly influenced planning. 

There is one other factor not above mentioned 
—that of making the supreme court’s duty as 
light as possible. 

On the whole, no developed plan has failed 
to serve. In all of the earlier planning the 
disciplinary committees’ decisions were made 
subject to supreme court review. When the 
Michigan State Bar rules were being drafted 
in 1935 there was the advantage of numerous 
previous drafts and experience under them. 
The Michigan rules deviated from the estab- 
lished practice by providing for trials by a 
bench of three circuit judges with appeal to the 
supreme court. 

More than four years have elapsed since or- 
ganization was perfected in Michigan on Janu- 
ary 10, 1936. There has been more than enough 
experience to justify an estimate of the worth 
of the existing system, which has undergone 
no change whatsoever. The facts fully sup- 
port the expectations of the committee that 
assisted the supreme court in creating the dis- 
ciplinary system. 

Strange as it may seem, there is no instance 
of a perfected appeal from the circuit bench. 

Data for this article have been supplied by 
Executive Secretary Henry L. Woolfenden, Jr., 
and George E. Brand, former president. There 


was the instance when counsel for the board 
of commissioners of the State Bar petitioned 
the supreme court for leave to appeal from the 
suspension order made by the circuit judges, 
but the petition was denied. In two or three 
other cases the respondent attorney was granted 
leave to appeal, but to this time no appeal has 
been perfected and no disbarment instituted un- 
der the integrated bar rules has been passed 
upon by the Michigan supreme court. The 
system affords satisfaction to all concerned. 
The State Bar is saved the cost and time in- 
volved in appeals, the supreme court is spared 
time and effort, the decision of the circuit 
judges is accepted. 

One effect of a perfect system of enforcing 
rules is that enforcement becomes easier. This 
is evidenced by the large number of resigna- 
tions on the part of accused attorneys. In order 
to resign, a member files a motion in supreme 
court to have his name stricken from the roll 
of attorneys; the State Bar files an answer 
specifically setting forth the charges (substan- 
tiated by affidavits) before the grievance com- 
mittee. This permanent record clearly puts 
upon the petitioner the burden of proving his 
fitness for reinstatement if reinstatement is 
sought. 

Outside of Detroit there is a five man griev- 
ance committee in each congressional district, 
the members being drawn from different towns 
so that ordinarily not more than one member 
is acquainted with the accused lawyer. When 
a committee member is a personal friend of the 
accused it is customary for him to withdraw. 
George Brand says: “If the bar committee 
does its work well, there is very little for the 
court to do except to check over and see that the 
proceeding is capped judicially.” 

In Detroit the grievance committees are com- 
posed of eight members. As for the committees 
generally Secretary Woolfenden reports that 
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formal hearings in committee are “perfectly 
fair to everyone concerned.” 


“The committee of lawyers has a sympathetic 
view of the accused lawyer’s position, which 
would not be true of a jury of laymen. On the 
other hand, the committee of lawyers is sophis- 
ticated or experienced enough that the accused 
lawyer cannot possibly and usually does not 
even try to—pull the wool over the eyes of the 
committee, as he might succeed in doing with a 
jury of laymen. 


“The fact is that the bar committees have 
done their work well and in all but two in- 
stances the recommendations of the bar com- 
mittees as to discipline have been followed ex- 
actly by the courts. In one of these cases the 
committee recommended suspension for one 
year. The counsel of the board of commission- 
ers, however, at the hearing on the order to 
show cause why the disciplinary order should 
not be entered, argued for permanent disbar- 
ment, and the circuit court ordered permanent 
disbarment. In the second case the committee 
recommended permanent disbarment, but the 
circuit court ordered a three year suspension.” 

The record to August 15, 1940, four and one- 
half years, shows forty-eight disbarments and 
resignations arising from disbarment proceed- 
ings; there have been three suspensions. 


Regulation of conduct is always the most 
difficult problem of the voluntary bar, state or 
local. The first few years of an integrated 
state bar are the hardest, but a practical, sim- 
ple and effective mode makes the work easier. 


DISCIPLINARY CASES MADE PUBLIC 


Michigan circuit judges are accustomed to 
render service outside of their home circuits. 
When a bar disciplinary case is pending, notice 
is given the president of the Circuit Judges 
Association, who assigns three judges from 
circuits other than the one in which trial is had. 
There can be no more disinterested trial body. 
There comes, however, at this stage, with a 


1. President Paul Vallee, addressing the California 
State Bar convention Sept. 6, 1939, reported in detail 
on disciplinary statistics recorded between 1927 and 
1939. It appears that the number of disbarments per 
year per thousand practitioners is very close to the 
average of eight per year in Michigan. “Eighty-four 
public reprovals and 77 private reprovals have been ad- 
ministered by the board of governors; 159 attorneys 
have been suspended and 92 have been disbarred.” The 
basis for these results were complaints to the number 
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public trial, a public interest, and the Michigan 
practice serves well, for the newspapers of the 
vicinity cannot fail to give publicity to the trial 
and its outcome. In the larger cities brief 
references will be made by the newspapers. 
The public learns in an unsensational way that 
the State Bar of Michigan has standards, and 
enforces them. The standards are those set 
forth in the American Bar Association canons 
of ethics, as they stood in 1936 or may stand 
in the future. 

Secretary Woolfenden rightly says that “the 
ultimate test of any grievance machinery is 
whether it is strong enough to withstand any 
strain to which it might be subjected, without 
buckling.” Continuing: 

“The Michigan system has had ample tests of its 
strength. One of the lawyers permanently disbarred 
was a past president of the Michigan State Bar 
Association, a past president of the Detroit Bar 
Association, and had held high office in the Amer- 
ican Bar Association. The professional misconduct 
which resulted in his disbarment antedated integra- 
tion of the bar in Michigan, but it was not until 
the integrated bar grievance procedure was set up 
that disciplinary action against him was effective. 
Other tests of the strength of our State Bar griev- 
ance committees include the disbarment of the 
brother-in-law of a circuit judge, the brother-in-law 
of a State Bar grievance committee man, and the 


former partner of a president of the State Bar of 
Michigan.” 


The machinery indeed “stands the strain 
without buckling.” 

This description is complete when it is added 
that in Michigan disputes concerning lawyers’ 
fees are not referred to grievance committees 
unless they are coupled with professional mis- 
conduct. The court rules amply provide for ad- 
judication of claims by clients against their at- 
torneys. It seems sensible to have these claims 
decided by a judge “rather than by grievance 
committees trying to pass on the size of fees 
charged by brother lawyers.” In the larger 
centers of population committees have been pro- 
vided expressly to assist aggrieved clients in 
presenting their claims to the court. 


of 8,335, resulting in 7,965 investigations, followed by 
1,425 notices to show cause. The figures show a sub- 
stantial decrease in the number of complaints in recent 
years, notwithstanding the strain imposed by depression. 
Precise comparisons are impossible. But the difference 


between efficient investigatory machinery with prac- 
tical procedure operated by disinterested lawyers, and 
the prevailing conditions in states with voluntary as- 
sociations and only a central committee to receive com- 
plaints, is apparent. 
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Power TO PrescriBE RULES OF EVIDENCE 41 


To What Extent May Courts Under the Rule-Making Power 
Prescribe Rules of Evidence? 


A Study of Judicial Duties 


By FRANK W. GRINNELL 


(This article, which was prepared for the recent Ross Essay Competi- 
tion, is printed by permission of the American Bar Association. The edi- 
torial concerning judicial rule-making power written by Dean Wigmore, 


referred to in this essay, was reprinted in this Journal in 1936. 


(See Vol. 


20, 159.) A footnote has been added (No. 48) on the relation between 
progress by rules and the doctrine of stare decisis, considered as a prac- 
tical common law doctrine having the “flexibility and capacity for growth 
and adaptation” which was “the characteristic principle of the common law.” 
Special attention is called to this note by the author in support of the views 


expressed in the article-—Lditor.) 


In Funk v. United States,’ in 1933, the Su- 
preme Court, recognizing the “capacity for 
growth of the common law,” said, “a rule of 
evidence at one time thought necessary ... 
should yield to the experience of a succeeding 
generation whenever that experience has clearly 
demonstrated the fallacy or unwisdom of the old 
rule.” Admitting that congress had the power 
to change the rule, yet, as it had not done so, 
the court, “being called upon to decide the 
question,” considered it its “duty ... if it pos- 
sess the power, to decide in accordance with 
present day standards of wisdom and justice.” 
The court then decided that it had the “power,” 
and, thereupon, over-ruled its earlier opinions 
in regard to the competency of a wife as a wit- 
ness, thus establishing a new rule for future 
litigation. f 

So far as I am aware, no one disputes the 
authority of any supreme court in any Amer- 
ican jurisdiction to develop rules of evidence 
thus by decision, as they have been developed 


1. 290 U. S. 371. 

2. See Hanna v. Mitchell, 202 N. Y. App. Div., 504 
at p. 507 and pp. 512-513. Mr. Justice Page tells in 
detail of the act of the Colonial Legislature in 1691 
which established the New York supreme court and 
conferred all the powers of the courts of Kings Bench, 
Common Pleas and Exchequer. “The power to make 
rules was inherent in the courts of Kings Bench, Com- 
mon Pleas and Exchequer of England, and would have 
been conferred on the Supreme Court without the ex- 
press grant of such power contained in the act... 
“The power to make rules governing the practice and 
procedure in the courts is a judicial and not a legisla- 
tive power. This was clearly recognized when the 
Code of Procedure was authorized to be adopted by the 
legislature. A change in the constitution was found 


hitherto in the absence of a conflicting statute. 

The question set for discussion, therefore, 
seems to “break down” as follows: have the 
courts the authority to prescribe “rules of evi- 
dence” in advance of litigation, first, under rule- 
making statutes recognizing such authority in 
regard to “practice” or “procedure,” or, sec- 
ond, under constitutions in jurisdictions where 
there is no such statute; and, in either case, 
what kind of “rules,” among the many kinds 
that are commonly called “rules of evidence,” 
may be thus prescribed? The constitutional 
question may also arise in any jurisdiction, for, 
if a statute is, under a particular constitution, 
simply a declaratory recognition by the legis- 
lature of existing judicial authority, as dis- 
tinguished from a legislative delegation or cre- 
ation of authority, this fact may have an 
important bearing on the interpretation of the 
statute, or the expediency of exercising the 
authority in any particular direction.” 

The question also appears to involve the ef- 


necessary to confer the power upon the legislature.” 
The State of New York is probably the only state in 
which the constitution fixes rule-making power in the 
legislature. This instance gives strong support to the 
theory that the New York legislature assumed an un- 
wonted function when it enacted the first Field code. 
It is easy to excuse the legislature. Modernization of 
civil procedure was long past due and the judiciary, 
by its inaction, virtually constituted a barrier. Never- 
theless the wholesale legislative reform could be called 
an instance of encroachment, with credit at the same 
time for the section that “authorized” the courts to 
further develop the reform through judge-made rules. 
Compare Judge Atwood’s address in 20 A.B.A. Jour- 
nal 206. 
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fect of rules, thus prescribed, on conflicting 
statutory rules,—in other words, the question 
of ultimate power under the particular con- 
stitution. 


THE GROWTH OF THE QUESTION 


The growth of the question has, at least, a 
suggestive bearing on its answer. The problem 
as to evidence is part of the broader problem 
of authority over procedure in general, which 
has emerged from relative obscurity as a re- 
sult of the awakening of lawyers and laymen 
to the fact that every detail in the administra- 
tion of justice “affects in some way or other 
the lives of more individuals than is generally 
realized.” This awakening dates largely from 
Roscoe Pound’s address in 1906, on “The 
Causes of Popular Dissatisfaction with the Ad- 
ministration of Justice,”* and “the professional 
conviction” in favor of rule-making “has all 
come about within the last twenty-five years.” 
It led to the act of 1934 providing that the 
Supreme Court could prescribe rules of civil 
procedure which should supersede conflicting 
rules made by congress. Under this act, with 
the assistance (still available) of the bar of 
the country, through a system of committees in 
all the federal circuits, and a central advisory 
committee which sought the advice of the bar 
in general and got it, the court prescribed the 
new federal rules. 

In 1936, Dean Wigmore said, 

“The resumption by the Supreme Court of its 
natural power and duty ... may be regarded as 


the most important event in a hundred years of 
federal justice.’* 


The advisory committee which framed the 
federal rules, while at first doubtful whether 
evidence was included in the word “procedure,” 
changed their minds after they had been “for- 
tified by ample authority to the effect that rules 
of evidence are matters of procedure.” They 





3. Reprinted in Journal of American Judicature So- 
ciety for February, 1937, p. 178, with Wigmore’s ac- 
count of its reception in 1906, p. 176. 

4. For the account of the development of the cir- 
cuit and district committees, beginning three years be- 
fore the federal rules bill was passed, see editorial in 
American Bar Association Journal for November, 1931, 
738, and annual reports of the Committee on Rule- 
making and Judicial Councils of the Conference of Bar 
Association Delegates from 1931 to 1936 (reprinted in 
Massachusetts Law Quarterly for August, 1931, 7; 
"Na Aug. 1933; Aug. 1934; May, 1935 and July 
1 ° iq! 


5. American Bar Association Reports, 453. 
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did not attempt to “meet the need for reform” 
in these rules, doubtless because it would have 
been a mistake to attempt too much at once, 
but they expected “some other advisory com- 
mittee to tackle the task of revising the rules 
of evidence” in the future.® 


THE ANSWER TO THE QUESTION AS A MATTER 
OF STATUTORY INTERPRETATION 


Although the Supreme Court of Washington 
said, as late as 1929,’ that “rules of evidence 
constitute substantive law,” Thayer had demon- 
onstrated, years before, “the subordinate, 
auxiliary, secondary, wholly incidental, char- 
acter and aim, of the rules of evidence (prop- 
erly so called).”® The Supreme Court, by Rules 
43 and 44, as finally promulgated, recognizes 
the procedural character of such rules. We 
may assume without further discussion, there- 
fore, in answer to our question, so far as it 
relates to statutory authority, that any sound 
interpretation of the word “procedure,” or its 
equivalent, in a rule-making statute, in any 
jurisdiction, includes the rules of proof (“prop- 
erly so called”). This brings us to the ques- 
tion of ultimate constitutional authority. 


THE QUESTION AS A MATTER OF CONSTITUTIONAL 
LAW. WIGMORE’sS “CHALLENGING ASSERTION” 


In 1928, Dean Wigmore wrote an editorial? 
advancing the following propositions of law: 

1. All rules of procedure in courts, not ex- 
pressly or impliedly prescribed by the constitu- 
tion, are under the judiciary power, for the 
purpose of making or changing them. 

2. All rules of procedure made by a supreme 
court are valid, notwithstanding any enactment 
of the legislature that may be inconsistent. 

3. All rules of procedure declared by the 
legislature are void, and have only such effect 
as the comity of the judiciary may give by fol- 
lowing them in the absence of any rule made 
by the judiciary. 





6. Report of Cleveland Institute of 1938, 186, and 
see “Foreword,” p. XVII of the “Preliminary Report” 
of the Advisory Committee of 1936 and note to pro- 
posed rule 50 in that report, cf. note to proposed rules 
44 and 45 of second report of Advisory Committee in 
April, 1937. 

7. State v. Pavelich, 153 Wash. 379, 382. 

8. Thayer’s “Preliminary Treatise on Evidence,” 
Chapter XII. 

9. See also Callahan and Ferguson in 45 Yale Law 
Journal, 641, and Thompson v. Missouri, 171 U. S. 380 
at p. 388. 

10. 23 Illinois Law Review 276, reprinted 20 Journal 
American Judicature Society, 159 (1936). 
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A majority of the Colorado court followed 
his lead in the Kolkman case;"! his editorial 
was reprinted in 1936 and has called forth 
varied comment, challenging and otherwise.!2 

With the substitution of the word “voidable” 
in the last sentence, which seems to me a more 
accurate word to use with “comity,” I shall en- 
deavor to demonstrate the soundness of Wig- 
more’s view applied to rules of proof, as dis- 
tinguished from rules of substantive law fre- 
quently called “rules of evidence.” 


Powers ARE INCIDENT TO DUTIES 


In the opinion in Funk v. United States, the 
court spoke of its “duty, if it possess the 
power.” I respectfully suggest that this state- 
ment puts the cart before the horse, and that 
the more accurate statement would be, “it has 
the power if the duty is imposed upon it.” The 
bench and bar have developed the habit of 
thinking, talking and writing, about “the rule- 
making power” of the courts—a phrase used in 
stating the subject for this paper. It is often 
referred to as part of “the inherent power,” in 
spite of the objection to the phrase by some 
distinguished lawyers'!* on the ground that 
“there ain’t no such animile” as “inherent” 
power. The word “inherent” smells of the dic- 
tionary, and, according to my impressions of 
the past twenty-five years or so, the word 
“power” tends to stir the antagonism, or prej- 
udices, of many lawyers, and, consequently to 
interrupt clear thinking. If we remember that 
under our American constitutional system no- 
body has any “powers,” except as incidents of 
“duties,” we can think more clearly, because 
we will have to analyze the duties in order to 
discover the powers. This is not quibbling 
about words and there is nothing new in the 
suggestion. In 1764, during the suggestive 
period of our original constitutional thinking, 
James Otis said, “the end of government being 
the good of mankind points out its great 
duties.”14 Our American constitutions were 
framed and our independent judicial depart- 
ments were created to carry out that idea. 





11. 89 Col. 8. 

12. See articles Prof. McCormack in 16 J. Am. 
Jud. Soc. 151, and by Mr. Hibschman in 71 U. S. Law 
Rev. 618 containing voluminous references. See also 
Edmunds “Federal Rules,” Vol. I, Chap. 1. 

13. See remarks of Charles A. Beardsley in A.B.A. 
Journal for Sept. 1933, 509. 

14. “Rights of the British Colonies,” (1764). Wit- 
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The primary duty of courts is to administer 
justice as well “as the lot of humanity will ad- 
mit”!5 in an imperfect world. Judicial func- 
tions, authorities, or “powers” are derivatives 
of this primary duty whether those “powers” 
are traced to statutes, or to the historical back- 
ground, or express words, of constitutions. 
When authority is referred to as “inherent,” it 
is so referred to 
“in the sense of being incidental to the duties as 
a matter of commonsense administration of the 
judicial business of the state,” and “when every 
variety of bureau or department is being created .. . 
with almost unlimited power of regulation, it would 
be strange if a closer study of the nature of the 
great judicial department of our system of govern- 
ment did not result in recognition of regulatory 
powers adequate to the proper performance of the 
great duties imposed upon it—duties which the 
American people expect the courts and not the legis- 
lature to perform.”” 

The federal constitution in its opening sen- 
tence states the purpose “to establish justice” 
as one of “the blessings of liberty” to be “se- 
cured” not only “to ourselves,” i. e., “the people” 
of 1788 and 1789, but “to our posterity.” In 
Article III, §1, to carry out that purpose, it 
provided that: 

“The judicial power of the United States shall 
be vested in one Supreme Court, etc... . and shall 
extend to all cases in law and equity”... etc. 

As Charles Warren has pointed out,!? these 
words state the extent and limitations of the 
jurisdiction, for the exercise of which the ju- 
dicial power is granted—in other words, the 
field of duty, but the power itself is neither 
limited nor defined. It is simply described as 
“the judicial power of the United States”— 
all of it. What does that mean? The varying 
general phraseology of state constitutions in 
regard to courts raises the same question and it 
must be answered, for, as Warren says: 

“If the lack of an express grant of one power 
implies that the court does not possess that power, 
then the lack of express grant of any power at all 


must imply that the court does not possess any 
powers—a ridiculous conclusion.” 


There is no specific grant of authority to 
make rules of evidence, or of procedure gen- 
erally; but there is also no specific grant of 


ness also Grover Cleveland’s remark, “Public office is 
a public trust.” 

15. Massachusetts Bill of Rights, Art. 29. 

16. Report of Committee on Rule-making, etc., of 
Conference of Bar Association Delegates for 1933 
(Program for that year). 

17. Warren, “Congress, the Constitution and the Su- 
preme Court.” 
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“the power to enter judgment, to issue execu- 
tion, to enjoin, to commit for contempt, or to 
do other things which the court performs as a 
judicial body.” 

It has been suggested that the courts, by 
acquiescence, may have abdicated their pro- 
cedural functions “except as the right has been 
reserved to proceed by decision.”1® On the 
other hand, Judge Atwood has reminded us! 
that a court cannot “abdicate” a constitutional 
function, nor can a legislature legally assume 
it, except by “the comity of the judiciary,” as 
Wigmore suggests. Furthermore, just as many 
modern functions of government, based on 
public needs for action, have expanded to such 
a degree as to change their constitutional char- 
acter, so far as regulation by legislation and 
by the rules of administrative bodies, outside 
the courts, is concerned, so the function of 
administering justice within the courts, may 
develop, from the same public need of action 
and adaptability, to such a degree as to throw 
us back, regardless of the opinions, precedents 
and practice of a simpler era, to a reconsidera- 
tion of the original question of ultimate con- 
stitutional authority. 

It is sometimes said that a constitutional 
question is never settled until it is settled right, 
and the recent activity of the Supreme Court 
of the United States and other courts in over- 
ruling, or modifying, previous opinions, gives 
practical support to that view. Indeed, it even 
supports the recent statement of Attorney Gen- 
eral Jackson that when those of the future 
“re-examine the work of this day—some will 
be rejected.”2° Every Supreme Court may well 
ask itself anew, therefore, whether American 
constitution-makers imposed, or intended to 
impose, on their “posterity” (with whose in- 
terests and protection they professed to be 
emphatically concerned) a separation of powers 
so unbalanced that the legislative branch had 
more, and the judicial branch less, than their 
relative functions or duties require in relation 
to the administration of justice, and partic- 
ularly in regard to rules of proof. 





18. Tyler, “The Origin of the Rule-making Power,” 
22 A.B.A. Journal, 772 at p. 774; cf. Pound, “The 
Rule-making Power of the Courts,” 10 Journal Am. Jud. 
Soc. 113-120, 

19. 20 A.B.A. Journal 206. He said, “By mere en- 
croachment of one or the neglect of another, neither 
branch can gain or lose power in contravention of the 
constitutional separation of powers.” 
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In the 47th number of The Federalist, Madi- 
son discussed the separation of the three de- 
partments of government, saying that “not- 
withstanding the emphatical and, in some 
instances, the unqualified terms in which this 
axiom has been laid down,” the more accurate 
doctrine was stated in the New Hampshire 
Constitution that the departments “ought to 
be kept as separate from, and independent of, 
each other as the nature of a free government 
will admit or as is consistent with that chain 
of connexion that binds the whole fabric of the 
constitution.” 

Mr. Rosenbaum has said :*1 

“The function of prescribing rules . .. of pro- 
cedure ... in so far as it pertains to the carrying 
out and practical enforcement of substantive law 
... is an executive duty; in so far as it aids judges 
to arrive at the true issues in controversy, it is 
judicial; and in so far as it has a binding effect 
upon the conduct of the parties, it is of legislative 
nature. Undoubtedly it partakes of all three of the 
attributes enumerated. It appears, therefore, that 
no one of the three branches of our government is, 
by the theory of the constitution, or the character 
of the duty, so peculiarly fitted for this work that 
the other two must be excluded from consideration. 
In such a position, the guiding principle becomes 
one of expediency.” 

I respectfully challenge the statement as 
over-refined.** Except for the fact that a larger 
number of people are affected by it, there is no 
essential difference between the preparation and 
adoption of a procedural rule to govern future 
litigation, and the judicial practice of prepar- 
ing, with the assistance of counsel, the rules of 
future conduct contained in a mandatory in- 
junction, or a decree governing some industrial 
or other project under the control of the court. 
Nobody calls such decrees “legislative” or thinks 
of them as such. They are simply judicial 
directions, although, if we were to forget that 
we were considering constitutional duties, they 
might be argued into a resemblance to “special 
legislation.” This illustrates the fallacy of 
Rosenbaum’s statement. 

The interpretation of general words in brief 
constitutional clauses requires a search for the 
“dominant” expressed purpose. Verbosity is 


20. United States Law Week for February 6, 1940, 
§2, p. 235. 

21. “The Rule-making Authority in the English 
Courts,” pp. 1-2, cited by Mr. Tyler in 22 A.B.A. Jour- 
nal at p. 774, note 15. 

22. Millar, 50 Harvard Law Review (1937), 7, p. 
1067. 








Aucust 1940] 


not essential to clear expression. Often the 
question is, as stated by John C. Gray,?* “what 
would have been intended” on a point not spe- 
cifically thought about, if it had been thought 
about? This does not mean, however, that 
nothing is expressed unless it is specified in 
detail. 

Let us, now, approach any constitution which 
has retained the characteristics of a “frame of 
government” and a “bill of rights” of the gen- 
eral character of principles. Let us consider 
the evidence as to what “the people” would have 
intended by the expressed general principles, 
as to the authority over the rules of proof in 
the administration of justice for their “pos- 
terity,’ if they had thought about so specific 
a function. If we can satisfy ourselves “beyond 
a reasonable doubt” on this point, it is the best 
evidence of the expressed intention by general 
words. We must consider the question realis- 
tically. 

I shall refer to facts in English and Mas- 
sachusetts history, not only because I am fa- 
miliar with them, but because they are so 
typically human, and some of them so lawyer- 
like in character, as to be pertinent circum- 
stantial evidence within “judicial notice” any- 
where. Probably evidence will appear in most 
states if searched for with open eyes. We must 
remember the remark of the late Mr. Justice 
Holmes that the American people [including all 
of us—judges, lawyers and laymen] sometimes 
“need instruction in the obvious.” 


A “TERRIBLE ABSURDITY” AS A CRUCIAL TEST 


Probably, every reader of Dickens was once 
puzzled, as Mr. Odgers, Q. C., was puzzled. In a 
lecture, in 1901,24 he said: 


“When as a boy I read Pickwick Papers, I was 
. . puzzled to know why Mr. Pickwick did not go 


23. “The Nature and Sources of Law,” 2nd Ed. 
172-173. 


24. “A Century of Law Reform,” 203, 216. 

25. Lord Bowen’s chapter in “Select Essays in 
Anglo-American Law,” Vol. I, 516, 521, 531, and see 
Blackstone’s Commentaries, Vol. III, Chap. 23, p. 371. 


26. Yor Lord Denman’s part, see Arnould’s “Life,” 
Vol. II, p. 252. 

27. By Mass. Statute 1856, Chap. 189, St. 1857, 
Chap. 655. 


28. Letter of Lord Denman, 14 Law Review (1851) 
209-211, quoted also in Arnould’s “Life of Lord Den- 
man, Vol. II, pp. 253-4. 

29. See note 25. 

30. Report of Committee on Judicial Procedure of 
Boston Chamber of Commerce in 1935, reprinted Mass. 
Law Quart. for February, 1935. 
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into the witness-box, and say that he never promised 
to marry Mrs. Bardell, and explain how the good 
lady came to make such a mistake .. . I know now 
that when Pickwick Papers were written neither 
the plaintiff nor the defendant was ever allowed 
to give evidence.” 

“The evidence of interested witnesses,” it 
was said, “can never induce any rational be- 
lief.”*5> It was not until 1851 that constant 
criticism and ridicule of the legal profession by 
laymen in print and in caricature, and the 
efforts of Lord Denman and Lord Brougham, 
resulted in legislation allowing parties to a case 
to testify in England.** The same rule was 
applied by American courts and was not 
changed, in Massachusetts, until 1856.27 

Does any one believe that if an electorate, 
intelligent enough to have a constitution, had 
thought about the question, they would have 
intended that such a rule should remain, in any 
jurisdiction, until some legislature, seventy-six 
years later, should change it? Would they not 
rather have considered it, in the words of Lord 
Denman, as “an imputation as false as insult- 
ing . . . that no man speaking with the bias 
of interest on his mind can speak the truth?’ 
Would they not have wondered why the rule 
existed and why it was not changed by those 
who made it? Was it really the constitutional 
assignment of authority to the legislature by 
the “people,” or was it the mere habits of 
thought of the legal profession, on and off the 
bench, which preserved, so long, this “terrible 
absurdity,” as Lord Bowen called it?#® A busi- 
ness men’s committee, recently, has remarked,*® 
“the courts [and the remark applies to many 
lawyers] are in danger of mistaking for the 
public the bar, whose point of view is by no 
means the same as that of the people at large.” 

Professor Sunderland has told us: 

“. .. it is to the energy and determination of 


As to the different point of view inside and outside 
of a court room, Lord Denman, writing in 1851 and 
looking back forty years, said: “When at the bar, my 
experience as an arbitrator was considerable. I have 
no impression of having ever declined to examine a 
party where he was thought capable of giving useful 
information. I know, as the result of inquiry, that this 
is now frequently the case; and I may mention that, 
when, sitting on the bench, I have heard the witnesses 
at fault in making out by inference some decisive fact 
known to the parties, I have frequently recommended 
that the case should be referred to arbitration, for the 
single purpose of subjecting those parties to examina- 
tion. The recommendation was, in no instance that I 
remember, declined, and I have never heard any com- 
plaint of the consequences,” (14 Law Review, pp. 208- 
209). 
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the public, and not to the leadership of the bar, 
that the credit for the present English practice 
is due. 


“Nothing in the legal development of modern 
society is more dramatic than the long war in 
England against the tyranny of inherited legal 
traditions. The nineteenth century opened upon 
a legal system which had inspired the most ex- 
travagant eulogies from the bench and bar. The 
sonorous and resounding phrases of Blackstone still 
echoed through the realm. ... Against the chorus 
of professional praise had been raised the almost 
solitary voice of Bentham, but it was a voice cry- 
ing in the wilderness. .. . 

“One is amazed by the violence of the attack 
which the public directed and maintained for at 
least two generations through the press. It was 
not only a war against legal abuses, but a class 
struggle against a profession which was believed 
to be responsible for them.”” 

It was largely responsible. One of the most 
revealing documents in the whole story is the 
letter of Lord Denman, in 1851, in support of 
the bill to allow parties to testify. Writing of 
forty years of effort for delayed reform,*? he 
said: 


“T have felt discouragement and even humilia- 
tion, at receiving the answer of some of my con- 
temporaries to points which I have thought it my 
duty to lay before them. ‘The principle is per- 
fectly right; I can not answer your reasoning, and 
I see the objection to the present state of the law, 
and none to the change, except that it is a change; 
yet I can not bring myself to concur in it’... 

“One particular fallacy ... I have frequently 
observed ... tends to increase the aversion of 
some judges to change. The system which they 
find they believe to have been established on full 
deliberation by the wisdom of former ages; and 
hence impute to all innovators the arrogance of 
reversing a decision; whereas in truth the existing 
system is for the most part the neglected growth 
of time and accident... .” 


Turning now to America—as late as 18651, 
three Massachusetts lawyers, one, Benjamin R. 
Curtis, soon after a justice of the Supreme 
Court of the United States, and another a later 
chief justice of Massachusetts, solemnly signed 
a report®® containing the statement, “we do not 
think it for the interests of justice or the public 
morals” to allow parties to take the stand. Their 
narrow views of justice and the public morals 
were reversed by legislation in 1856. As Pound 
wrote in 1927: 


31. See 39 Har. Law Rev. 727-8 and his articles 
on, “Hundred Years War for Legal Reform in Eng- 
land,” in Chicago Tribune from June-August, 1926, re- 
printed in Mass. Law Quart. for November, 1926. 

32. See note 28. ; 

33. Report of Commission on the Practice Act of 
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“In the fore part of the nineteenth century .. . 
over-conservatism of the legal profession in some 
measure compelled legislation ... Persistent re- 
sistance of the leaders of the profession who should 
have taken the lead .. . resulted in leaving to 
legislation what could have been done much better 
by the courts. Moreover, the bar of that time... 
was trained primarily in the details of local pro- 
cedure. Hence it thought of legal questions in 
terms of procedure, not in terms of the substantive 
law, and so conceived, as many do today, that the 
details of procedure must be left to legislation if 
the separation of powers is to be maintained and 
the substantive law is to be under the control of 
the legislative department of the government.” 

But the historical fact that the legal profes- 
sion was shortsighted, inert, and untrained in 


analysis, does not shift the constitutional duty. 


“THE WAY TO ADMINISTER Is TO ADMINISTER” 


Take, now, the rules about the proof of busi- 
ness entries—would the “people” (including all 
business men) have intended, if they had 
thought about it, that the strict, expensive, 
rules as to acount books, honestly kept, should 
be retained from 1780 until a legislature re- 
laxed them in Massachusetts in 1913? Would 
they not have said, with Wigmore,** that reg- 
ular business entries relied on as “the ultimate 
basis of calculation, investment and general 
confidence in every business enterprise .. . 
which the entire commercial world recognizes 
as safe, could be sanctioned and not discredited 
by courts of justice?” Would they not expect 
the courts in such matters, again, in Wigmore’s 
words, to “cease to be pedantic and endeavor 
to be practical?” 

Again, take the rule excluding the declara- 
tions of a deceased person, can anyone “pre- 
sume” that the electorate would have intended 
that a hard and fast rule of exclusion developed 
by judicial action, or habit, should wait for one 
hundred and eighteen years until a Massachu- 
setts legislature, in 1898, acting on the recom- 
mendation of the Boston Bar Association, 
which, in return, acted on the recommendation, 
in 1896, of James B. Thayer, who, in turn, acted 
on a suggestion of Lord Justice Mellish in a 
judicial opinion in 1876, adopted a statute 


1851, in Hall’s “Massachusetts Practice Act of 1851,” 
p. 156. 

34. 13 A.B.A. Journal for March, 1927, Part II, 
p. 12. 


35. Wigmore’s 2nd Ed. (1923) Vol. III, §1530, 


quoted in Commonwealth Fund Report, p. 63. 
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modifying the rule?** Would they not rather 
have thought, “the judges made the rule and, 
of course, they can change it—that is part of 
their job?” 

Would they have intended that judges sitting 
without juries should be bound in every respect 
by strict rules of evidence, developed for jury 
trials? Would they not have expected judges 
trained as lawyers, as they became more and 
more trained by experience in a growing com- 
munity, to be allowed to listen and to “learn to 
discard ?”’37 

The mere statement of these questions seems 
to point to the obvious answer that the people, 
when they separated the judicial department 
from the other departments, not only would 
have intended, but did express their intention, 
that the courts should administer justice, and 
would have agreed, with Chief Justice Riley of 
Oklahoma when he said in Washington a few 
years ago, that, under the constitutions, “the 
way to administer is to administer.” 


“THE FORGOTTEN” LITIGANT AND “THE 
UNKNOWN” CLIENT 


“T have often felt,” wrote Mr. Claud Mullins 
in 1931,** “that in the central hall of the Royal 
Courts of Justice . . . there might well be 
erected a monument to the many thousands of 
litigants, whose names have been appended to 
‘leading’ cases, and whose pockets have been 
searched for the privilege of securing the defi- 
nition of our law.” He might well have men- 
tioned also that other martyr “the unknown” 
client who is kept out of court by expensive 
rules or pays for trying to comply with them. 
In the.report of the London Chamber of Com- 
merce in 1930, the laymen, who then stirred the 
English bar, said, “the main cause of expense 
is the English law of evidence.” 

These remarks are applicable in varying de- 
grees to all American jurisdictions. Obviously a 
great deal of time and money will be saved for 
the community and the litigants, and injustice 
will be avoided, if the supreme courts can, and 





36. J. B. Thayer’s Legal Essays, 303, note by E. R. 
Thayer. 

37. “It is not sufficiently realized,” says Mr. Mul- 
lins, how great is the expense and difficulty caused to 
litigants by the maintenance of the same standards of 
evidence for ordinary non-jury civil actions as for civil 
actions heard before juries or for criminal trials. Every 
practising barrister knows that . . . he frequently has 
to say that A, B, or C must be available, although he 
probably suspects that at the hearing they are not 
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will, with the co-operation of the bar and the 
readily available assistance of judicial councils 
or other advisory bodies, and of the leading 
scholars, and suggestive minds of the profes- 
sion, improve some of the rules, in advance of 
future litigation. Must they wait years for 
legislation, or for an opportunity to over-rule, 
or modify, some existing practice by decision 
in a litigated case at the expense, not only of 
the parties in that case, but of thousands who 
have been governed by the practice in the 
meantime? When we consider the historical 
picture, is it conceivable that the constitution 
makers intended that the courts of “posterity” 
should be so dominated by another co-ordinate, 
but not superior, or higher, department of the 
government that they cannot do justice in this 
way? 


A CONCLUSION or LAW 


I submit that, as a sheer matter of law, no 
supreme court, which has constitutional author- 
ity to develop the rules of evidence by decision, 
needs any legislative authority to develop them 
in advance by rule. The method of judicial de- 
velopment, by decision only, of procedural law, 
as distinguished from substantive law, is not a 
constitutional requirement. The authority over 
the rules is expressly conferred by the constitu- 
tions on the courts because it is within the 
expressed dominant intention, none the less 
expressed because of the lack of verbose speci- 
fications. 

Considering the public and private needs 
during the past century or more, the oppor- 
tunities and expert assistance constantly and 
readily available, has there not been a marked 
failure in the performance of the constitutional 
duty to administer justice, so far as the devel- 
opment of rules of proof is concerned? To put 
it in popular language, has not the car of 
progress been stalled for generations at enor- 
mous, and continuing, cost of time, money and 
justice to the public and to individual litigants, 
partly because of inertia, and partly, because a 





likely to be called as witnesses at all, as their evidence 
will be assumed. . . . “The late Mr. H. T. Waddy, a 
London police magistrate of great experience, wrote, 
‘After all, a magistrate is a lawyer, and he sits with- 
out a jury; he must learn to discard.’ Surely such a 
statement as this, and many judges of our civil courts 
would say the same, should encourage us to investigate 
whether we cannot safely modify our law of evidence 
...” “In Quest of Justice,” pp. 241 and 251. 

38. “In Quest of Justice.” 
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superficial analysis of the dominant constitu- 
tional purpose has resulted in an unwarranted 
abdication of the judicial function? 


DANGER OF “AN EXCESS OF JUDICIAL COURTESY” 
TOWARD THE LEGISLATURE*** 


There was formerly a tendency of some 
courts to exaggerate the judicial function in 
performing their duty of passing on the validity 
of acts of the legislative department.®® This 
tendency brought its present reaction in a man- 
ner which, at times, suggests that the reaction 
tends to approach a practical abdication of the 
judicial function. The tendency to exaggerate 
functions has been common also to the execu- 
tive and the legislative branches. Just as it is 
the court’s duty to exercise self-restraint, and 
to show all due consideration to the views of 
another co-ordinate branch, it is equally its 
duty to protect its own freedom of action, for 
the performance of its constitutional duties, 
from interference by statutes arising from an 
exaggerated conception of the legislative func- 
tion. A profound appreciation of the human 
tendency to self-exaggeration, individually or 
collectively, in governing bodies, was at the 
basis of our constitutional separation of duties. 

While the courts have, in the past, accepted 
and applied legislative rules, as Wigmore sug- 
gests, by the “comity” of the judicial branch, 
and, while, under the present changing attitude 
toward the subject, the legislature may pass 
statutes recognizing the judicial authority, 
those statutes should not be regarded as “dele- 
gations” of authority, as it is not the function 
of one co-ordinate branch of the government to 
delegate authority to another, although its 
suggestions may be accepted by “comity.” 

The long struggle over the standards for 
admission to the bar of the past forty years 
was, to a considerable extent, a result of an 
“excess of judicial courtesy” toward legislative 
domination of the court’s business. The opin- 
ions and rules checking this domination*® 
might just as well have been handed down forty 
years ago, if the bench and bar had had more 
vision. 

Now that the community, including the bench 





38a. 13 Harvard Law Rev. 255. 

39. The fact that this was an expressed duty inde- 
pendent of Marbury v. Madison is generally overlooked. 
See “The Expressed Constitutional Duty of Courts,” 
Boston Bar Bulletin for April, 1937, and Mass. Law 
Quart. for April-June, 1937, §1; cf. A.B.A. Journal for 
March, 1936, 168. 
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and bar, is waking up to the fact that some of 
our judicial procedure, including some rules of 
proof, are, as Lord Denman said in 1851, not 
the results of “full deliberation by the wisdom 
of former ages,” but “the neglected growth of 
time and accident’—the courts should be on 
their guard against exhibiting an excess of 
courtesy amounting to an abdication of their 
judicial function of administering justice. 


LESSONS FROM LAYMEN 


Just as the legal profession learned from the 
laymen during the hundred years’ war for legal 
reform in England,*! so we may also learn 
something about constitutional law from the 
laymen here. In February, 1935, a business- 
men’s committee of the Boston Chamber of 
Commerce, which, for fourteen months had 
been studying the judicial system in Massachu- 
setts and conferring with judges, lawyers, pub- 
lic officials and laymen, said, in a report :*? 

“The proper conception of the administration 
of justice is something far larger than anything 
now envisaged by the bench and bar. ... The 
function of the judiciary ... is to administer jus- 
tice with all that the word administer implies. 
That function is not adequately exercised by sitting 
on a bench and watching justice float by. ... It 
is no one’s business to keep judicial procedure 
adapted to the needs of the time. .. . From lawyers 
and laymen alike, the committee has heard over 
and over again that the judges seem to consider 
themselves something akin to umpires only—to see 
that the contending parties keep within certain 
rules, some of their own making, more made by 
the legislature.” . . . Many judges “do not seem 
to be acutely aware of the fact that they constitute 
one of the three great divisions of government— 
the one charged with the administration of justice.” 

The outstanding fact in the past twenty-five 
years is the rise of the bar to its proper place 
to assist in the development of procedure. The 
informed layman is also appearing where he 
belongs in the “law-making” process; witness 
the activities of Chambers of Commerce and 
the New York Association of Grand Jurors. 

While the pre-trial practice in Massachusetts 
was adopted by rule of court, the immediate 
moving cause leading to that rule was the 
recommendation of the committee of the Cham- 
ber of Commerce that the court should send 





40. For instance, see Opinion of the Justices, 279 
Mass. 607. Compare Mr. Lee’s article in 13 Harv. 
Law Rev. 31, in 1899, 

41. See note 31, 

42. See note 30 and see 36 Harv. Law Rev. 959; M. 
L. Q. Oct. 1936, 64. See also editorial, “Lay Co-op- 
eration in Legal Movements,” 18 A.B.A. Journal, 106. 


~ ——_ 
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somebody to Detroit and other cities to see how 
things were done there. 


THE KIND oF “RULES” THAT A CourT MAY 
MAKE 


The two leading principles, stated by Thayer 
in 1898, were: “(1) that nothing is to be re- 
ceived which is not logically probative” and 
(2) that everything which is thus probative 
should come in, unless a clear ground of policy 
or law excludes it... As regards... detailed 
rules, these should . . . be subject ... to the 
shaping and controlling power of the highest 
courts ... in making rules of court.’’4 

In general, it may be said that any rule of 
exclusion based on probative value, such as in- 
terest, or the hearsay rule, is purely procedural 
and in the ultimate control of the court and 
not the legislature. Rules based on state policy, 
such as those excluding confidential communi- 
cations between husband and wife, while per- 
haps subject to judicial control in the absence 
of legislation, involve questions as to the mar- 
riage relation, as well as procedure, and seem, 
therefore, within the ultimate control of the 
legislature. 

Applying this procedural test to the five 
recommendations of the committee of the Com- 
monwealth Fund in 1926, four seem “rules of 
evidence” as they related to testimony of in- 
terested survivors against representatives of 
deceased persons; to declarations of deceased, 
insane, or otherwise unavailable, persons; to 
regular business entries; and to the application 
of rules when there is no bona fide dispute as 
to a fact, as there is no right of jury trial on 
undisputed facts. The fifth, as to the restora- 
tion of the common law function of a judge to 
“assist” a jury by “advice,” while procedural, 
is not a rule of evidence, but is a matter of 
the constitutional relation between judge and 
jury in any jurisdiction in which common law 
jury trial is a constitutional right. 

In 1938, the Section of Judicial Administra- 
tion of the American Bar Association renewed 
the proposals just referred to and added oth- 





43. Thayer, “Preliminary Treatise,” 530. 

44. 63 A.B.A. Reports 525-527. The consideration 
of “how far a uniform state evidence act is feasible 
and desirable” was also suggested. (See page 571.) 
Being a heretic on the subject of too much uniformity 
in procedural matters, I deprecate the suggestion of 
a “uniform evidence act,” except as a model sugges- 
tion, for the reasons stated by Professor Sunderland in 
the Harvard Law Review for April, 1926, pp. 744, 5. 
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ers.44 Those relating to: the opinion rule, cer- 
tified copies, oath administration, burden of 
proof, evidence in trials without jury, and 
matters relating to hearsay, all relate to proba- 
tive values. The attorney and client privilege, 
while within judicial control, seems something 
other than a rule of evidence. Proof of foreign 
law will be a rule of evidence only so long as 
courts insist on calling foreign law a fact. It 
is no more a fact than domestic law. In Massa- 
chusetts, it is a matter of “judicial notice” with 
the assistance of the bar, but independent of 
rules of evidence.*® Questions of self-incrim- 
ination have constitutional aspects. Discovery is 
a matter of procedure, but hardly a rule of 
evidence. While some rules are on the border- 
line between evidence and procedure, or between 
procedure and substantive law, the line on any 
particular matter generally can be drawn after 
an examination of the writings of Thayer or 
Wigmore or their successors in the field. 


EXPEDIENCY AND COMITY 


As to the exercise of its ultimate power by a 
court in the form of any particular rule, espe- 
cially if a rule would face a conflicting statute, 
there may, of course, be a question of expedi- 


- ency in any particular jurisdiction in the light 


of existing conditions, and the question should 
be determined by the relative importance of 
the rule in the performance of the judicial 
duty to administer justice in that jurisdiction. 
The sort of inquiry conducted by the committee 
of the Commonwealth Fund or by the Supreme 
Court of the United States, including some in- 
quiry as to the views of laymen, will provide 
the necessary information. 


THE PATIENCE OF PROGRESS 


In 1937, Professors Morgan and Maguire 
wrote: 


“A famous American author is quoted as having 
said that he never thought of the past ‘because it 
is too damned humiliating.’ The past half century 
of the American law of evidence scarcely deserves 
such unqualified condemnation. It has contained 
most of Thayer’s great pioneering effort, and the 


The proposals of the Section of Judicial Administra- 
tion furnish a basis for study and gradual action. Busi- 
ness entries, the opinion rule, declarations of deceased 
persons, the Connecticut rule as to testimony of sur- 
vivors, and the standards of evidence in trials without 
jury,—or any one of these—would make a good limited 
objective for study at first. Those seem all probative 
rules “properly so called.” Compare First Tentative 
Draft of Model Rules by the American Law Institute, 

45. See Mass. Law Quart, for Oct.-Dec, 1939, 8. 
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whole of Wigmore’s magnificent later achievement. 
But in more than thirty years... there has been 
much cause for disappointment with regard to prac- 
tical effects.”” 


Lord John Russell is said to have remarked, 
however, that, “thirty years was the usual 
period of gestation for any measure of law 
reform.” 

In 1876, Stephen produced his “Digest of 
Evidence,” because, as he said in his introduc- 
tion, progress through legislation or judicial 
action being hopeless, “if anything considerable 
is to be done... it must, at present at least, 
be done by private writers.” That has hap- 
pened. Just as much American law in the early 
nineteen century was “made” by Blackstone, 
Kent and Story, so the analytical thinking in- 
volved in the development of evidence has been 


46. 50 Harvard Law Rev. 935. 

47. See “The Functioning of the Judicial Intellect,” 
Mass. Law Quart. for May, 1923, 29 and as to legis- 
lation, see 44 Harvard Law Review, 976. 

It may be well also to remind the profession, and 
particularly judges, who think they are the principal 
“makers” of law, that more “substantive” law is ap- 

lied outside of the courtroom, than inside, in the 
orm of legal advice by the bar, and that such advice 
is given after hearing the story of the client. 

48. Appreciation is expressed of the able winning 
essay by Prof. Green in 26 A.B.A. Journal 482. 

The views expressed in this article in support of the 
judicial authority to develop procedure by rule for the 
future guidance of the bench and bar find strong sup- 
port as orthodox practice in the common law tradition 
in the modifications of the doctrine of stare decisis 
during recent years. 

In the latest discussion of the subject by Professor 
Spruill on, “The Effect of an Overruling Decision,” in 
18 North Carolina Law Review, for April, 1940, p. 223, 
he says: 

“As a consequence of that quickening tempo of 
growth and transition in constitutional law and many 
other fields, which has led to the re-examination and 
restatement of many principles in these last few years, 
cases presenting the problem of the effect to be 
accorded an overruling decision have been arising with 
increasing frequency. Moreover, it seems not unlikely 
that our courts will be called upon to handle a growing 
volume of such litigation in the immediate future. 





[ Vor. 24 


the work of Thayer, Wigmore and other “pri- 
vate writers.’”*7 There is a certain humorous 
suggestiveness in the fact that this has hap- 
pened while the bench and bar and legislature 
have solemnly discussed the question whether 
the “rule-making” authority is in the legislature 
or in the judiciary. 

As Wigmore has said, “our system of evi- 
dence is sound on the whole.” The real question 
seems to be, not whether the courts “may” in- 
voke some separate source of authority called 
“the rule-making power,” but whether they will, 
as part of their constitutional duty to admin- 
ister justice, prescribe some needed, modern, 
probative rules of evidence for the guidance of 
future litigation. The assistance which they 
need from the bar, and the legal scholars, is 
theirs for the asking. 


They face this task equipped with certain principles 
which might be likened to a new and specialized equity. 
This new equity, if we may call it such, is still in its 
infancy.” 

There is nothing new about the flexible and adaptable 
characteristics of common law doctrines. It is only 
necessary to refer to the well-known opinion of Mr. 
Justice Matthews in Hurtado v. California, 110 U. S. 
at pp. 528-531. There is no reason why the common 
law doctrine of stare decisis should not be as flexible 
and adaptable to changing conditions as any other com- 
mon law rule, and particularly in the procedural field— 
the purpose of the doctrine being stability, but stability 
subject to the dominant principle of progress in the 
better administration of justice under new conditions. 
Wigmore suggested it in 1917 (See Journal Am. Jud. 
Soc. Vol. XIX, No. 2, p. 37). Prof. Kocourek and 
Mr. Coven developed the subject fully in an article in 
the Jil. Law Rev. for Apr. 1935 (Vol. XXIX, No. 8). 

The decision of a Montana court overruling a pre- 
vious decision as to future cases was sustained by the 
Supreme Court of the United States in Great Northern 
Ry. Co. v. Sunburst Co., 287 U. S. 358 and the matter 
was again discussed in this JourNAL for June, 1939 
(Vol. XXIII, No. 1, p. 32) with reference to a Ken- 
tucky decision applying the same modified doctrine. If 
this is the future doctrine applicable to substantive 
law, it is still more obviously applicable to the purely 
adjective law, of which the rules of evidence are a part. 
See also Professor Snyder’s in Ill. L. R. for June, 1940. 


Texas Bar Unites 7,800 Lawyers—Other Bar News 


Climaxed by an annual convention attended 
by 2,029 members, the largest group of lawyers 
ever assembled in Texas, the long drive for 
Texas bar integration is ended, and the new 
organization, the State Bar of Texas, already 
is justifying the optimism of its founders. The 


whole story is an illuminating example, for bar 
leaders everywhere, of the attainment of a goal 
by intelligent, persistent and cooperative effort. 
The number of Texas lawyers is now officially 
reporied to be 7,800. 

Integration, which means to make into one, 
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presented unique problems to the lawyers of 
Texas. Members of the Texarkana bar are 
closer to Chicago than to their comrades in 
El Paso. The wide variety of Texas life calls 
for admiralty practitioners along the coast, 
commercial lawyers in populous industrial cen- 
ters, petroleum lawyers in the oil fields, as well 
as men able to cope with the problems of the 
frontier out where justice dispensed by Texas 
Rangers is not yet a dim memory. 

The fight for integration in Texas extends 
back over many years. Earlier integration 
bills, of which the 1931 bill is an example, were 
patterned after the California act, and set forth 
in detail the complete bar organization plan. 
Undaunted by repeated failures, the sponsors of 
these bills reintroduced them term after term, 
and the movement slowly gained friends. 

The impetus which finally brought victory 
came in 1937 when D. A. Simmons, then presi- 
dent of the Texas Bar Association, established 
a state bar headquarters at Austin and founded 
the Texas Bar Journal. The Austin office, with 
William B. Carssow as permanent secretary, 
proved its value to the lawyers of the state, and 
the Journal, under Carssow’s able editorship, 
took rank among the leading bar journals of 
the nation and provided an opportunity through 


its columns for lawyers all over the state to 


get acquainted and exchange news and ideas. 

Taking a hint from hard-fought integration 
victories in Kentucky and Michigan, Texas law- 
yers introduced in the 1937 legislature a much 
shorter and simpler bill creating an inclusive 
state bar to operate under rules to be thereafter 
adopted by the supreme court. It was in that 
form that the State Bar act was finally passed 
and made effective on April 19, 1939. 

The new act carried a provision that any 
rules and regulations adopted by the supreme 
court should first be submitted to a referendum 
of the lawyers of the state. An advisory com- 
mittee of twenty lawyers and judges, headed 
by Angus G. Wynne, president of the retiring 
bar organization, as chairman, and Trueman 
O’Quinn as secretary, devoted six months to a 
draft of rules, which, having been approved by 
the justices, were mailed in March to all Texas 
lawyers. Of the 64 per cent who answered, 
3,831 voted for adoption as submitted, 687 
voted favorably with certain exceptions, and 40 
voted against the rules. They went into effect 
immediately after the ballots were counted. 


Bar Procress—7,800 Texas Lawyers UNITED $1 


The latest addition to a long line of aggressive 
and ambitious bar presidents in Texas is the 
Hon. Few Brewster, district court judge of 
Temple. L. Hamilton Lowe, Corpus Christi 
attorney, is vice-president. 


THE SITUATION IN MONTANA 


The July convention of the Montana State 
Bar Association afforded opportunity for a 
reaffirmation of confidence in the state’s need 
for an inclusive bar, organized under the 
authority of the supreme court. Supporters of 
the movement express surprise that a vote gave 
a five to one majority for a resolution which 
directed the integration committee to “endeavor 
to obtain from the court an expression of its 
views as to what showing would be sufficiently 
impressive to justify it in granting a petition” 
for rules effecting unification. 

It must be remembered that early in 1939 
the Montana court in a per curiam opinion 
declined to grant the authority requested 
formally by the Bar Association, which had 
made a very strong showing of bar opinion 
throughout the state. The report in the 
JOURNAL (22:258) explains an unusual situa- 
tion. Justice Morris made a powerful argu- 
ment on behalf of integration values in a 
dissenting opinion. The majority opinion 
leaves no doubt as to the court’s power to act, 
and contains also this significant statement: 

“In the evolution of events, or upon a more 
impressive showing, a similar petition might 
bring a different response. At this time we do 
not deem that the exigencies of our situation 
dictate a favorable response to the petition, and 
it is accordingly denied.” 

The resolution lately adopted provides also 
that if the court does not express its opinion 
as to the next step, that 
“the committee is directed to proceed once more, 
and for the fourth time, by referendum or petition, 
to afford every member of the bar of Montana to 
vote for or against integration, to record and tabu- 
late such vote, and present the result to the su- 
preme court with a new petition as hereby au- 
thorized and directed.” 

The members of the committee are: Judge 
L. L. Callaway, Judge John Matthews, A. L. 
Lamey, Julius Wuerthner, W. J. Jameson and 
Chairman Walter Aitken. 


OHIO CAMPAIGN UNSUCCESSFUL 
A majority of the members of the Ohio State 
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Bar Association voted against integration in a 
recent balloting which followed a campaign of 
education that extended over a number of 
months. The proposal was that the supreme 
court be petitioned to approve rules that would 
unite all practitioners in the state in a single 
self-governing organization. There are features 
of the campaign and what preceded it that 
deserve attention. 

The Ohio State Bar Association was among 
the first to give practical support to the inte- 
gration principle. A committee appointed by 
President Daniel Iddings submitted a report 
with a draft act at the winter meeting held 
January 26, 1921. Effort to advance the prin- 
ciple of an inclusive state bar persisted for 
eighteen years before a first positive start was 
made. Last fall’s beginning was most carefully 
planned. The Association had adopted the 
theory of supreme court power and responsi- 
bility for the bar, first advanced by an Ohio 
bar leader, Robert Guinther, and its committee 
proceeded with meetings in all parts of the 
state. There followed the voting to ascertain, 
for the first time, how many members favored 
the principle. 

Of 4,558 members who received ballots, only 
2,811 returned them, and 2,736 were in shape 
to be counted. The affirmative votes were 
found to be 1,134, and the negative votes 1,602. 

There have been in a number of states 
notable campaigns on behalf of bar unity. Only 
a few have been as thorough and as well man- 
aged as the recent Ohio campaign, in which 
Walter S. Ruff of Canton was chairman, The 
fact that it was impossible to guess the out- 
come presents a peculiar problem. The argu- 
ments advanced by opponents seemed to indi- 
cate that they were fighting a losing battle. 
Certainly nobody could believe that the pro- 
ponents failed to make a strong presentation. 

The explanation apparently lies in the fact 
that for many years the question was not put 
to a test. Committee after committee marched 
up the hill, and down again. That is not the 
way success was achieved for integration in a 
number of the states where the prospects were 
not favorable. Success came in many instances 
only after several hard fought battles in legis- 
lature. Nothing advertises the issue like a 
stubborn fight. A worthy measure gains 
strength in proportion to the publicity acquired. 
In a number of instances final success was 
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hardly expected when it came, but the support- 
ers of the principle refused to surrender. 

Failure to enlist the support of so many 
Association members may be ascribed to the 
fact that Ohio lawyers have been exceptionally 
well served as a voluntary group. Their weekly 
journal with its news and fresh supreme court 
opinions, their biennial state conventions, their 
secretariat with its services at the state capital 
and other well developed features, are calcu- 
lated to satisfy members. The non-members 
are the lawyers who would most obviously 
benefit through unification, though probably 
few of them realize this. 

For Chairman Ruff and his committee it may 
well be said that the campaign they conducted 
should have begun about fifteen years ago. 


WYOMING 


The rules for the government of the Wyom- 
ing State Bar, authorized by act of the legisla- 
ture and issued by the supreme court, appear 
to benefit from all the experience and draft- 
ing in other states. This is high commenda- 
tion, 

Information from bar leaders in that state, 
however, does not indicate as certain the early 
adoption of the rules by the court. They were 
submitted to the lawyers of the state for ap- 
proval, and the reaction of the lawyers who did 
respond was favorable, but only about one-third 
of them have been heard from, and the supreme 
court is unwilling to go ahead on the basis of 
such a small showing. 

This is by no means the first instance of 
judicial timidity under similar circumstances. 
Insecure tenure was forced on the judiciary for 
the express purpose of making judges amenable 
to opinions obiter—opinions of the curb, of the 
primary, of the election. 

The annual convention of the state bar asso- 
ciation will be held in September. Wyoming is 
a vast area with a meager population. All the 
more, then, is bar integration needed, to insure 
participation by all lawyers, most of whom can- 
not attend a meeting, as was the case also in 
Idaho, Nevada, New Mexico and Arizona. With- 
out unified organization minority action is in- 
evitable. 

At any rate the legislature has done its part, 
the court has drafted excellent rules, and the 
lawyers who realize the possibilities thus opened 
to them should learn from Texas how to 
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awaken and to inform dormant members of the 
profession. 


LOUISIANA 


Of double significance was the act passed by 
the 1940 Louisiana legislature memorializing 
the supreme court to integrate the state bar 
under the court’s inherent powers. 

The Louisiana bar has been integrated since 
1934, but the 1934 act, passed during the Long 
regime and now repealed, was unpopular with 
the lawyers because it was felt to be an instru- 
ment of political control. Integration by su- 
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preme court rule can and will be up to the 
highest standards known. 

Important from the standpoint of precedent 
is the form of the legislative action, which was 
not a bill authorizing or empowering the court 
to act, but memorializing or requesting it to act 
under its inherent powers. Inherent power of 
that kind has been often debated. Nebraska’s 
supreme court was the first one bold enough to 
act on it, and it was recently relied on in Okla- 
homa after integration by other means had 
been frustrated. Other less courageous courts 
should be heartened by the present spectacle 
of a state legislature officially acknowledging it. 


Rules and Rule-Making 


NORTH CAROLINA 


North Carolina is the only state having an 
inclusive, statutory bar organization which also 
retains the much older voluntary State Bar 
Association. The latter organization has per- 
sisted because the bar act did not confer suffi- 
cient powers. The two bodies divided the 
duties and responsibilities of bar administration 
and have cooperated faithfully. 

The voluntary Association as far back as 
1927 tried to get legislative sanction for 
supreme court rule-making. In 1939 a bill 
received considerable support, but not enough. 
Another attempt will be made in the 1941 ses- 
sion, and with good prospects, it is believed, 
because of the demonstrated value of the mode 
followed by congress in 1934 and of the code 
which was produced by the supreme court com- 
mittee. It is expected that when the integrated 
State Bar convenes in October its council will 
endorse the policy adopted by the voluntary 
Association. 

FLORIDA 


New rules of civil procedure, modeled closely 
after the new federal rules, are published in 
the July, 1941, issue of the Florida Law Jour- 
nal, and will be presented to the supreme court 
of Florida by the Florida State Bar Associa- 
tion on September 17, together with a petition 
urging that they be adopted by the court to 
become effective January 1, 1941. 

There is no substantial difference between 
the proposed Florida rules and the federal rules, 


which have been altered only to the extent 
necessary to make them applicable to Florida 
laws and institutions. Copies of the July Law 
Journal have been mailed to every lawyer in 
Florida, and the court has set aside the entire 
day of September 17 for a hearing on the new 
rules. 
VIRGINIA 

A “four-year plan” to give Virginia a modern 
code of civil procedure by 1944 is recommended 
in a report published June 15, 1940, by a special 
committee of the Virginia State Bar. The 
committee recommends a complete revision of 
civil procedure, based upon existing procedure, 
by rule of court. 


To accomplish such a program the committee 
proposes that, after discussion and action at 
the 1941 annual meeting of the state bar, a 
bill be introduced in the 1942 legislature con- 
ferring rule-making power upon the supreme 
court of appeals and providing for appointment 
by the court of a commission of lawyers, judges 
and legislators to assist in preparing a revision 
and compilation of rules of practice and proce- 
dure. That revision and compilation is to be 
made in 1942 and 1943, and is to be presented 
to the general assembly of 1944 in the same 
way the federal rules were laid before Con- 
gress, with the understanding that they will 
take effect on a designated date after the 
adjournment of the session. 

Rule-making power has existed in Virginia 
in a limited way for more than a century, and 
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the court of appeals has exercised the power 
within its limited scope. In 1916, through the 
efforts of the Virginia Bar Association, the 
statute was broadened to give the highest court 
full rule-making power, but in the 1919 code 
revision the word “shall” was changed to “may” 
and the court has made no attempt to exercise 
the broad powers there conferred. 


RHODE ISLAND 


Adoption of a code of civil procedure based 
on the new federal rules was approved by the 
Rhode Island Bar Association last month by a 
vote of 152 to 33, representing about one-half 
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of the practicing lawyers in the state. The pro- 
posed rules now go to the committee on proce- 
dure of the superior court, which will consider 
their adoption by the court. 





There is no field of altruistic work that offers 
more possibilities for bettering the conditions 
of society than does the work of organizing the 
legal profession so that it may do its full share 
toward improving the administration of justice 
and rendering the intelligent and trained 
leadership which this democracy so much needs 
today.—Morris B. Mitchell. 


A Suggested Measure 


for Certain Tort Causes 


By RoBert W. MILLAR* 


By THE English Admiralty Rules of 1855 there 
was introduced a new procedural measure, in 
the form of a requirement that in all damage 
cases, unless the judge should otherwise direct, 
each party, before any pleading, “bring into and 
deposit in Court a sealed packet,” containing a 
statement of certain prescribed particulars. 
“And such packets shall remain in the Registry, 
sealed up, and shall not be opened, save with 
the permission of the Judge, until the proofs 
in the cause are brought in, or the whole of 
the pleadings and examinations are concluded; 
and such statements shall be called the ‘Prelimi- 
nary Acts.’”! This measure whose invention 
is ascribed to Dr. Lushington, the then judge 
of the High Court of Admiralty, was “instituted 
for two reasons—to get a statement from the 
parties of the circumstances recenti facto, and 
to prevent the defendant from shaping his case 
to meet the case put forward by the plaintiff.”’? 
Its purpose “is to obtain from the parties state- 
ments of the facts at a time when they are fresh 
in their recollection.’ 

Somewhat changed in detail and restricted to 
“actions for damage by collision between ves- 
sels” the measure was carried forward into the 
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1. Rules, Orders and Regulations for the High 
Court of Admiralty in regard to Instance Proceedings, 
Rule II, Swab. App. iv, 166 Eng. Rep. 1250; with 
some changes appearing as Rule 62 of the Rules, Or- 
ders and Regulations of 1859, Williams & Bruce, Juris- 


Rules of the Supreme Court adopted in 1883, 
and, with some interim amendment of a minor 
character, prevails today for all Divisions of 
the High Court of Justice in respect of the ac- 
tions mentioned. (O. 19, r. 28.) Under the 
existing provision the statement for the plaintiff 
is to be filed within seven days after the com- 
mencement of the action, and that for the de- 
fendant within seven days after appearance. 
The statement, it is provided, “shall be sealed 
up, and shall not be opened until the pleadings 
are completed and a consent signed by the re- 
spective solicitors that the Preliminary Act shall 
be opened is filed in the Admiralty Registry.” 
The particulars are to relate to the following 
points: 

“(a) The names of the vessels which came 
into collision and the names of their masters; 
(b) The time of the collision; (c) The place of 
collision; (d) The direction and force of the 
wind; (e) The state of the weather; (f) The 
state and force of the tide; (g) The course and 
speed of the vessel when the other was first 
seen; (h) The lights (if any) carried by her; 
(i) The distance and bearing of the other vessel 
when first seen; (k) The lights (if any) of the 





diction and Practice of the High Court of Admiralty 
(1869) App. xxxiii. 

2. Dr. Lushington in The Vortigern, Swab. 518, 166 
Eng. Rep. 1242. 

3. Phillimore, J., in The Frankland, 3 L. R., A. & 
E. 511 (1872). 
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other vessel which were first seen; (1) Whether 
any lights of the other vessel, other than those 
first seen, came into view before the collision; 
(m) What measures were taken, and when, to 
avoid the collision; (n) The parts of each vessel 
which first came in contact; (0) What sound 
signals (if any) and when were given; (p) 
What sound signals (if any) and when were 
given by the other vessel.’’4 

For some years past the London Chamber of 
Commerce, in the course of its repeated mani- 
festation of interest in improving the processes 
of civil justice, has been urging that the Pre- 
liminary Act thus constituted could be utilized 
to good advantage in what the English speak 
of as “running down cases,” that is to say, cases 
involving damage inflicted by operation of motor 
cars. The point was pressed with such effect 
that the Royal Commission on the Despatch of 
Business at Common Law, which reported in 
1936, concurred in the idea and made recom- 
mendation on this score, namely that “in 
running down cases a document corresponding 
to the Preliminary Act in Admiralty cases 
should be filed by both parties.”5 In putting 
forward this recommendation, the report refers 
to the advocacy of the measure by the London 
Chamber of Commerce and its support, also, by 
the Associated Provincial Law Societies. “In 
‘running down’ cases,” the report continues, 
“the pleadings are even more unsatisfactory 
than they are in ordinary actions, and in general 
they give no information. Statements of claim 
have become stereotyped; they can be written 
down almost without reference to facts and 
usually include an allegation of every possible 
type of negligence. Defenses similarly consists 
of a complete denial and give no indication of 
the defendant’s true defense. This habit, which 
is universal, clearly defeats the object for which 
pleadings were designed. It would be checked 
if each party to a ‘running down’ case was 
obliged to file early in the proceedings and be- 
fore pleadings, in a sealed envelope, a statement 
of the main facts of the accident, its time, place, 
the relative position of the vehicles, their speeds 
and distances, etc. These envelopes would be 
opened after the close of pleadings and copies 
of them would be exchanged.’”® 





4. As to the institution in general, see Roscoe, Ad- 
miralty Jurisdiction and Practice of the High Court 
of Justice (5th ed. 1931) 299-301. 

5. Report of the Royal Commission (1936) 105. 

6. Ibid., 84. 
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While in admiralty cases a statement con- 
tained in the Preliminary Act binds the party 
as a formal admission and cannot be departed 
from save under very exceptional circum- 
stances,’ the Commission would not apply this 
rule to the document which it proposes. “There 
are circumstances,” it says, “in a ‘running down’ 
case which are very different from those in an 
admiralty collision. A variation between the 
evidence of a party and the Preliminary Act 
should be a matter for comment, but should not 
necessarily be fatal to the party guilty of the 
variation.’’® 

But the Commission was convinced that its 
proposal was in the interest of expedited justice. 
“Some such procedure as this,” it declares, 
“would, while being simple and inexpensive, 
often result in claims being withdrawn or settled 
at a comparatively early stage; it could prevent 
the shaping of a case afterwards according to 
the pleadings and would discourage speculative 
claims of which we are informed there is a 
certain number.” 

Although many of the recommendations con- 
tained in the Report have since been incorpo- 
rated in the Rules of the Supreme Court, the 
Rules Committee so far has not adopted the 
recommendation here in question. But, spon- 
sored as it has been by the London Chamber of 
Commerce, it will undoubtedly continue to be 
pressed and when the distraction of war condi- 
tions is no longer present it is not at all un- 
likely that the measure as recommended will 
find place in the English system. 

Meanwhile the suggestion is one that is en- 
titled to the serious consideration of those 
interested in the improvement of American civil 
procedure. There can be little doubt that the 
two immediate objects of the measure, that 
is to say, to obtain statements from the parties, 
based upon fresh recollection, and to prevent 
each from moulding his case to fit the allega- 
tions of the other would represent a long step 
toward a correct disposition of the cause. The 
facts disclosed in the statements would run no 
danger of being warped by the exigencies of the 
pleading theories of attack and defense as com- 
mitted to record, and the trial would be much 
more likely to turn upon the unvarnished facts 
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of the occurrence than upon those facts as con- 
sciously or unconsciously colored by what is re- 
quired to be proved for success by one party 
or the other. What is said in the Report as to 
the lack of information contained in the plead- 
ings is perhaps not so true in most of the 
American jurisdictions as it would seem to be in 
England. But the general denial is still with us 
as a highly popular form of defensive pleading. 
And the generality of allegation in charging 
negligence, recognized as proper in most quar- 
ters, frequently prevents the precise basis of 
the plaintiff’s cause of action from being dis- 
closed on the face of the complaint. Particulars 
may usually be had: so, too, they may be had in 
England. But in neither system does the fur- 
nishing of particulars accomplish the purpose 
here sought to be attained. For the particulars 
are necessarily supplied with an eye to the 
allegations which they are intended to supple- 
ment. Discovery may likewise develop the evi- 
dentiary facts, but apart from the consideration 
that when sought by means of interrogatories it 
is a difficult means of extracting the truth and 
when sought by deposition it is a cumbersome 
and expensive proceeding, one is bound to con- 
clude, while recognizing to the full the notable 
value of discovery for its own purposes, that it 
cannot take the place of the measure suggested, 
for discovery too, has to work in the light of 
the pleadings. Only that exceptional diseovery 
which in some jurisdictions is permitted in 
advance of the framing of the complaint can 
be properly compared with the measure in ques- 
tion. The statements of the parties made inde- 
pendently of each other and kept secret until 
after the pleadings are closed and so emanci- 
pated from the possible artificialities of the 
legal process are thus clad with a guarantee of 
trustworthiness not attaching in the same de- 
gree to their other declarations before trial. 
Manifestly the proposed measure would attain 
its maximum value if applied before the filing 
of the first pleading. This, indeed, was directly 
required by the Admiralty Rule of 1855.1° Un- 
der the existing English rules on the subject, 
there is nothing to prevent the filing of the 
statement of claim before the filing of the pre- 
liminary acts, but it would normally be to the 





10. Under date of 1869, it is said: “In practice the 
plaintiff usually files his preliminary act with his peti- 
tion at the same time as the defendant files his prelim- 
inary act.” William & Bruce, op. cit. 252 note (b). 
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plaintiff’s interest to withhold it until after that 
point. In those American jurisdictions where 
the complaint likewise may be deferred until 
after the institution of the suit by summons, 
the same maximum advantage would follow as 
a matter of course. In those other jurisdic- 
tions, however, in which the action is com- 
menced by the filing of the complaint, some- 
thing less than this maximum advantage would 
be attained, if this mode of proceeding were ad- 
hered to, unless appropriate provision were 
made for installing the device as an episode 
preliminary to suit, and conditioning prosecu- 
tion and defense of the suit upon observance 
of the relative requirement. But even if it 
were not feasible, in particular systems, to ap- 
ply the measure until after the filing of the 
complaint its advantage, though reduced from 
the maximum, would be none the less sufficiently 
appreciable to warrant its introduction. 

Very likely any adoption of the suggestion 
would follow the view of the Royal Commission 
that the statements thus made should not be 
treated as binding admissions of the party but 
that variance between them and his testimony 
at the trial should be properly the subject of 
comment. There is no requirement of oath in 
connection with the English admiralty measure 
and none is proposed by the English advocates 
of the extended practice. But logically these 
statements should be attended with as high a 
formal sanction as the statements of the plead- 
ings, and in those jurisdictions, therefore, 
which, rightly or wrongly, admit the general 
requirement of verification in respect of the 
pleadings, as under the ordinary code rule, it 
would be in order to consider the propriety of 
establishing in the present regard the require- 
ment of oath as to fact within the personal 
knowledge of the declaring party. 

In the English admiralty practice, after the 
preliminary acts have been opened, a document 
is prepared for the use of the court, containing 
three columns, the first stating the enumerated 
points on which the declarations are required, 
the second giving opposite each point the plain- 
tiff’s statement in that regard, and the third 
giving similarly the defendant’s statement.!1 So 
that the court has before it a conspectus of the 
statements of both parties, enabling it to see at 





11. See the forms in Encyclopedia of the Laws of 
England (2d ed. 1908) Vol. XI, p. 433 sqq. 
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a glance how far they coincide and how far 
they disagree. The convenience of this me- 
chanical adjunct should commend its use in any 
adoption of the practice in question. 

The extent to which such a measure should 
be employed is a matter requiring study. As 
above seen, the present English rule limits it to 
cases of damage arising from collision between 
vessels. The recommendation of the Royal 
Commission simply speaks of “running down 
cases,” which would appear to include both 
automobile collision cases and cases involving 
injuries to pedestrians due to negligent driving 
of automobiles. With us, it could, at least, be 
very profitably made applicable to collision 
cases. The formulation of the questions to 
which the statements should be directed would, 
of course, depend upon the scope given to the 
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practice, but with the cooperation of practi- 
tioners skilled in this branch of litigation should 
not be difficult to arrive at. In collision cases, 
where the analogies of the English Admirality 
Rule would be of service, such questions should 
obviously include the points exemplified by the 
Commission, namely, the time, the place, the 
relative position of the vehicles, their speed and 
distances, but would probably embrace a variety 
of other inquiries generally relevant in cases of 
the kind. 

Given a satisfactory adjustment of the ques- 
tion of its scope and a proper regulation of its 
details, there would seem to be here offered an 
instrumentality for the ascertainment of the 
truth in a limited but important class of cases, 
more direct and effective than any furnished by 
the existing conditions of procedure. 


The Federal Rules of Civil Procedure and 
Erie Railroad Co. v. Tompkins 


By ALEXANDER HOLTZOFF* 


On December 20, 1937, the Supreme Court 
adopted and promulgated the Federal Rules of 
Civil Procedure, which became effective on 
September 16, 1938. These Rules introduced 
a uniform civil procedure into the Federal 
courts and abrogated the requirement of the 
Conformity Act, which had made it incumbent 
upon them to follow State procedure in actions 
at law. 

On April 25, 1938—four months after the 
promulgation of the Rules—the Supreme 
Court in Erie Railroad Co. v. Tompkins,’ enun- 
ciated the doctrine that on questions of sub- 
stantive law the Federal courts were bound to 
follow the law of the respective States in so 
far as actions at law were concerned, except 
as to matters governed by the Constitution of 
the United States or by Acts of Congress. A 
week later this doctrine was extended to suits 
in equity.” 

Superficially perhaps there seems to be some 
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inconsistency between prescribing uniformity 
in procedure and insisting on conformity to 
local law as to substantive matters. A closer 
analysis, however, would dispel any suggestion 
of incompatability between the two principles. 
The effect of the doctrine of Erie Railroad Co. 
v. Tompkins is to make certain that irrespec- 
tive of whether an action is pending in a Fed- 
eral or a State tribunal, it will be determined 
by the same rule of law. It abolished the 
anomaly of two courts in the same jurisdiction 
dispensing justice according to different legal 
principles. On the other hand, it is obviously 
desirable that the Federal courts should have 
control over the operation of the machinery 
by which they administer justice, in order that 
they may be placed in a position to discharge 
efficiently and expeditiously the responsibilities 
that devolve on them. 

In some quarters the decision in Erie Rail- 
road Co. Vv. Tompkins has given rise to vague 
apprehension that the doctrine of that case 
may have a detrimental effect on the Federal 
Rules of Civil Procedure. Fears have been ex- 
pressed that an inroad may be made by the 
Tompkins doctrine into the uniformity contem- 
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plated and prescribed by the Rules. Such 
misgivings, however, do not seem to be well 
founded. The Rules, as their title indicates, 
are confined entirely to matters of procedure. 
No other course was possible, since the en- 
abling Act of June 19, 1934, which empowered 
the Supreme Court to adopt and promulgate 
them, was restricted to matters of practice and 
procedure. On the other hand, the principle of 
Erie Railroad Co. v. Tompkins, is confined to 
matters of substantive law and serves merely 
as a guide for determining what substantive 
law shall govern in any specific case. There 
would seem to be no reason, therefore, for 
anticipating that this doctrine will in any way 
encroach on the Rules of Civil Procedure. 

It is indeed true that a line of demarcation 
between substantive and adjective law cannot 
be drawn with the precision of a surveyor’s 
instruments. There is undoubtedly an indef- 
inite penumbra between the two zones. Whether 
a particular matter savors of procedure or 
relates to substantive law, is frequently a sub- 
ject concerning which there may be a difference 
of opinion. Moreover, it is entirely conceiv- 
able that the same point may be deemed a 
matter of substantive law in one connection 
and to enter the procedural field for other pur- 
poses. There is no reason why Erie Railroad 
Co. Vv. Tompkins should in any way affect the 
courts in resolving any doubts that may exist 
in any specific situation in regard to debatable 
questions of this nature. It must be conceded, 
of course, that this decision may have the inci- 
dental effect of reversing the direction of 
approach to such problems. Prior to the 
Tompkins case, they had to be resolved just 
as is true now, because if a matter were held 
procedural, conformity to State law was ex- 
acted. Under that decision, however, if the 
matter is found to be substantive, recourse 
must be had to state law. In either event, how- 
ever a basic determination is requisite as to 
the boundary line between substantive and 
adjective law. 

As was to be expected, questions have already 
arisen as to whether some specific subjects 
should be deemed for the purposes of the Rules 
to lie in the field of procedure or to be regarded 
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as matters of substantive law. Perhaps the 
topic that has aroused the greatest amount of 
discussion in this regard, is the method of 
pleading contributory negligence. Rule 8 (c) 
of the Federal Rules of Civil Procedure re- 
quires the defense of contributory negligence 
to be pleaded affirmatively. Prior to the deci- 
sion in Erie Railroad Co. v. Tompkins, it was 


_ the Federal rule that in a negligence case the 


defendant had the burden of pleading and 
proving contributory negligence. On the other 
hand, in a number of States the law places on 
the plaintiff the onus of pleading and proving 
freedom from contributory negligence. This‘is 
true of New York and Illinois, as well as of 
several of the New England States. Is this 
rule of state law a matter of substance or one 
of procedure? If the former, it is binding on 
the Federal courts. If it is a matter of pro- 
cedure, the requirement of Rule 8 (c) is 
applicable in all cases. 

Two schools of thought have developed on 
this point. Judge Charles E. Clark, Circuit 
Judge for the Second Circuit, in a brilliant 
article, ably and cogently espouses the view 
that the matter is one of procedure and that, 
therefore, the Federal courts are not bound by 
state law, but should in all cases place the 
burden of pleading contributory negligence on 
the defendant. 

On the other hand, the decisions so far ren- 
dered point in the opposite direction. The first 
case involving this subject appears to be one 
decided by Judge Moscowitz in the Eastern 
District of New York,‘ in which the conclusion 
was reached that in the light of Erie Railroad 
Co. Vv. Tompkins, the Federal courts in a case 
governed by New York law, were required to 
exact of the plaintiff proof of freedom from 
contributory negligence. 

About two weeks later, Judge Wham in the 
Eastern District of Illinois in Francis Vv. 
Humphrey,® which has become a leading case 
on this point, likewise held that in an action 
governed by the Illinois law, a Federal court 
was obligated to follow the Il/inois rule placing 
upon the plaintiff the burden of alleging and 
proving freedom from contributory negligence. 
He discussed at considerable length the appli- 
cation of the new Rules to the question at hand 





4. Schopp vy. Muller Dairies, Inc., 25 F. Supp. 50. 
5. 25 F. Supp. 1. 





Aucust 1940] 


and advanced a mode of reconciling the seem- 
ing contradiction between Rule 8 (c) and the 
requirements of state law. His reasoning 
makes it possible to give effect to both. He in 
effect suggests that Rule 8 (c) should be con- 
strued to mean that whenever contributory 
negligence is relied on as a defense, it must 
be pleaded affirmatively and may not be proved 
under a general denial. It is not to be inter- 
preted as enunciating a principle that the bur- 
den of alleging and proving contributory neg- 
ligence must in all cases be reposed in the 
defendant. 


In March, 1940, the Circuit Court of Appeals 
for the First Circuit, in a scholarly and erudite 
opinion del:vered by Judge Magruder, likewise 
held that tie question was to be governed by 
state law. That case was complicated by an- 
other issue, namely, whether in a case in which 
the tort wa: committed in State A and action is 
brought in a Federal court in State B, the 
guiding rule was to be found in the law of 
State A or in the law of State B. This point, 
however, is not germane to the present discus- 
sion. 


In the meantime, the Supreme Court in a 
unanimous opinion had held that questions of 
burden of proof relate to substantive rights, 
and therefore, were governed by state law.’ 
While the specific question as to contributory 
negligence was not presented, the court enun- 
ciated a broad doctrine governing burden of 
proof generally. A fortiori, that decision would 
seem to govern the matter of contributory 
negligence since the latter involves more than 
merely the burden of proof, but is also a rule 
governing the elements that a plaintiff must 
establish in order to make out a cause of action. 


Another subject in the twilight zone between 
substantive and adjective law has also received 
consideration from time to time. Rule 35, which 
introduced into Federal procedure the salutary 
practice of requiring a party to submit to a 
medical examination if his physical or mental 
condition was in issue, has been challenged as 
invading the substantive rights of litigants. 
This contention has been overruled by the Cir- 
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cuit Court of Appeals for the Seventh Circuit,® 
and by the Court of Appeals of the District of 
Columbia,® although in the last mentioned 
tribunal a strong dissent was recorded by one 
eminent judge. It should be observed in this 
connection that the framers of the Rules were 
careful to provide expressly that the refusal 
to submit to such an examination might not 
be punished by the arrest of the recalcitrant 
party. The only penalties that may be invoked 
are such as affect the outcome of the litigation. 
It seems difficult to perceive why a medical ex- 
amination should be regarded as anything more 
than a form of discovery. Seen in this light, 
it is purely a procedural matter. 

At some future time a similar question may 
perhaps arise in respect to the provision of 
Rule 23 (b) which relates to stockholders’ suits 
and in effect requires a showing on the part of 
the plaintiff that he owned his shares at the 
time of the transaction of which he complains. 
This Rule perpetuated the Federal doctrine on 
the subject, which had been applied for a great 
many years and was embodied in Equity Rule 
27. On the other hand, there are some States 
which permit a stockholder to maintain a 
derivative action even if he becomes such sub- 
sequently to the date of the challenged trans- 
action. If the matter is one of substance rather 
than of procedure, being directed to the right 
to maintain suit, it is conceivable that under 
the doctrine of Erie Railroad Co. v. Tompkins, 
the Federal courts sitting in such States may 
be required to follow the local law on the sub- 
ject. No opinion is ventured here as to whether 
the matter should be regarded as being in the 
field of substantive or adjective law. It is 
sufficient to call attention to the fact that the 
point exists and at some time may be presented 
for decision. 

The presence of border line cases between 
substantive rights and matters of procedure 
was necessarily to be expected. This circum- 
stance, however, does not in any way detract 
from the efficacy of the far-reaching advance 
in Federal civil procedure accomplished by the 
new Rules. 





8. Sibbach vy. Wilson & Co., 108 F. (2d) 415; 
Countee v. United States, decided May 21, 1940. 
9. Beach vy. Beach, decided June 28, 1940. 
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“Raise Your Right Hand” 


By WILLIAM M. BLATT* 


Is 1T not about time to give some thought to 
the matter of revising the law of perjury? May 
I suggest a few points which, if they strike 
others as they do me, deserve consideration? 
First, the form of the oath. Why raise your 
right hand? The gesture means nothing ex- 
cept to an antiquarian. To him it recalls the 
days when felons were branded on their palms 
and therefore disqualified from testifying. 
Whether this is the origin of the requirement 
or not it produces no result except confusion, 
especially in those persons who have difficulty 
in distinguishing left from right and those 
who are in a state of bewilderment as to when 
they may resume a normal attitude. It is of 
course more humorous than impressive to see 
a clerk coaching a witness in the intricacies of 
raising the proper limb and keeping it up until 
the formula is completed. For this purpose the 
clerk himself stands and raises his own hand 


and most of them are convinced that this is 
part of the ritual. 


Why do you solemnly swear? That makes it 
a theological, not a judicial act. It immediately 
raises the question of how the particular wit- 
ness may be bound by his religion, hats on or 
off, Bible or Koran, and in the case of certain 
oriental cults whether or not a chicken is to be 
sacrificed to make the oath stick. In the case 
of an atheist the problem is terribly discon- 
certing because he cannot be put upon his oath 
at all, and therefore, theoretically ought not to 
testify. In fact most of the authorities argue 
that an atheist cannot be permitted to testify 
and should not be believed.! 


Of course it is sometimes provided that a 
witness may “affirm” but only when he vehem- 
ently protests that he will not be sworn. Inci- 
dentally even from the religious standpoint 
there is grave question as to whether witnesses 
ought to be sworn at all. As to Christian doc- 
trine see Corinthians 5:34, 

And so far as the constitution is concerned 
both language and tradition indicate that legal 





*Of the Boston Bar; practitioner and member of the 
faculty of the Boston University School of Law. 


1. Greenleaf Ev. Sec. 368, 369, and cases cited; 
Thurston v. Whitney, 2 Cush. 104 


procedure should not be based on religious au- 
thority. This would seem to be good sense too, 
for the distinctions in swearing based upon the 
religion of the witness cannot but result in an 
emphasis upon that religious belief and quite 
possibly a prejudice for or against the witness 
on that account, a consummation devoutly not 
to be wished for. (The case above cited, it 
must be admitted, argues the opposite in a very 
curious and interesting opinion.) 

Why “the truth, the whole truth and nothing 
bute the truth’? “Is not the truth, the truth?” 
as Falstaff asks. The phrase weakens itself and 
is a mere gobble of words, especially when rat- 
tled off by a bored and tired assistant clerk. A 
witness cannot tell “the whole truth” because 
the laws of evidence exclude much of it; he 
cannot tell what he is not asked; to tell “the 
truth” implies that he will tell “nothing but 
the truth.” 

Why, as some jurisdictions require, kiss the 
Bible, or touch the Bible? What magic is there 
in such mumbo-jumbo? Does it impress the 
witness? Or does it make him slightly dis- 
gusted? And there you have the theological 
touch again, only there is no theological war- 
rant for it. 

And finally, why “So help you God’? Just 
what does it mean? Or is the law simply trying 
to scare the hell out of you? A scared witness 
is a bad witness. People tell the truth because 
they are too proud to lie, not too scared. Pride 
is not the only motive, but it is the chief one. It 
is the simple dignity of human character that 
makes men tell the truth. But I never yet 
saw a witness who told the truth because he 
was afraid to lie. And again there is the theo- 
logical complication. 

Why not then a dignified statement by the 
clerk that the witness will be expected to testify 
honestly, carefully and impartially? 

Second, the penalty for perjury. A man who 
swears falsely to a legal document is regarded 
by the law as a hideous monster no matter how 
trivial the subject matter may be. He is sub- 
ject to a long term in jail if the judge happens 
to feel that way about it. Yet if he makes a 


false affidavit which is not required by law he 
cannot be punished at all. 
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So we find ourselves a little blurry about just 
what is wrong about perjury. And if the per- 
jury takes place in a court room the perjurer 
may be punished for contempt of court or for 
violation of the criminal law or both. For the 
first he has no right to a jury trial. For the 
second he has. If the settled conviction of the 
constitution makers and their adherents is that 
a man has a monumental right to a trial by jury 
for the crime of perjury why can a judge sen- 
tence him without a trial? Something blurry 
there, too. 

But the great stumbling block is the fact that 
there probably never was a lengthy trial in 
which witnesses did not commit technical per- 
jury and I mean not a mere deviation from 
truth, but a deliberate and intentioned mis- 
representation of fact which can be demon- 
strated to an intelligent jury. 

Whoever denies that has not much knowledge 
of trials. Indeed a method of trying moot court 
cases has been devised whereby a scene is en- 
acted and a case growing out of it tried and 
those who saw the scene are called as witnesses. 
A scientific control is possible in such cases. 
The witnesses have no bias, no motive for per- 
jury, yet even in such cases it is found that 
every witness gets the facts wrong more or 
less, usually about fifty per cent and many of 
the untrue statements could easily be attributed 
to self-interest in a real trial. The inaccuracies 
are often so gross that few juries would attrib- 
ute them to bad observation or faulty memory. 

In a real case we have shame, bias, greed, 
prejudice, and a dozen other motives to distort 
testimony even beyond the shadowy borderland 
between conscious and unconscious variation. 
Who shall be punished and how? 

The usual practice is to quietly ignore “‘ordi- 
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nary” perjury and for the judge to salve his 
conscience as best he may by reflecting that the 
matter was not important, or that the other side 
was equally culpable, or that no one was fooled. 
But now and then the judge is stung either be- 
cause he is feeling particularly righteous that 
day, or particularly irritable or dislikes some- 
body or something in the case, or feels called 
upon by the public interest in the case to admin- 
ister a penalty. Then he is likely, as the under- 
world says, “‘to throw the book” at the offender, 
i. e., to give him a sentence based on emotion 
as well as reason. 

Is there any solution for this anomaly? There 
should be. If perjury is practically universal 
and Draconian laws do not suppress it, probably 
do not even modify it, we must assume that it is 
an indelible characteristic of human nature and 
treat it accordingly. We must not deal with 
it as a rare and sporadic phenomenon. Perhaps 
a mild but inevitable fine or a very short jail 
sentence would be better than the occasional 
heavy hand. Perhaps minor or comparatively 
unimportant vagaries should be as a matter of 
law unpunishable. The present law of mate- 
riality might be stretched considerably. 

Perhaps we could safely go a great deal fur- 
ther and not punish perjury at all in civil cases. 
Would that make for a more consistent legal 
system and a less worried and therefore inar- 
ticulate witness, or would it not? I am in- 
formed that such a law has been tried in one 
European country lately and with apparent 
success. I make no assertions. I merely ask. 
But we ought to do something, I really think, 
to streamline theory and practice and approach 
more closely to one or both of the dual ideals 
of the law—certainty and justice. 





Judicature Society Invites Co-Operation 
The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; 
all who realize the need for more effective methods and the attainment of 


results consonant with modern standards. 
Society offers opportunity for the highest form of public service. 


. . » To every such person the 
-<* mae 


Journal of the Society is in the nature of an open forum; members are not 
asked to subscribe to any creed. . . . The JOURNAL is sent free to all who 
are interested, and for those who desire more than passive participation 
there is a voting membership with dues of five dollars, and a sustaining 
membership for those who place a higher estimate on their responsibility. 
. . » More than all other sources the JOURNAL affords timely, constructive 
material on the various phases of administering justice. 
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Fate of Baltimore Court Depends on Voters 


Only one further step is required to provide 
Baltimore City with a court of limited civil 
jurisdiction that will provide a vast population 
with judicial services of a high order. The 
court established in 1912, and called the Peoples 
Court, was as good as could then be conceived, 
and could be created under constitutional limi- 
tations that have kept it in bondage to petty 
politics. 

The reform program began about three years 
ago with a study of this court by an authorized 
committee of citizens. The excellent report 
received notice in this JOURNAL for October, 
1938 (22:131). It was found that with only 
civil jurisdiction under $100, the court dealt 
with more than 75,000 cases. The people in- 
volved in these suits were served by five short 
term justices who gave from one to two hours 
daily to this work. Under the constitution and 
the Baltimore City charter this feature could 
not be remedied, nor could the saddling of fifty- 
one constables on the court, with pay amount- 
ing to more than $75,000 a year. 

With the leadership of Governor Herbert R. 
O’Conor the 1939 legislature went as far as 
legislation could go to convert the court into a 
modern structure. Provision was made for 
three full time judges, and the City Bar Asso- 
ciation submitted to Governor O’Conor a list 
from which he chose Chief Judge Allan W. 
Rhynhart and Judges William T. Tippet and 
Joseph T. Parr. 

The legislature gave extensive rule-making 
and administrative powers to the judges and 
the report for the first year shows clearly that 
the incumbent judges have fully developed the 
powers needed. As set forth in an article in 
this JOURNAL, for August, 1939 (23:84) the 
statute goes further to emphasize simplicity of 
procedure and judicial responsibility for eco- 
nomical adjudication than any similar law. 

The report is far too long for inclusion in 
this JOURNAL. A striking feature is the way 
the judges follow cases through after judgment, 
inventing ways to insure payment of judgments 
with the least injury to debtors’ interests. 
Agreements reached through conciliation also 
implement the judgments rendered against 
tenants, relieving tenants of hardships and aid- 


ing in the collection of rent. About 27,000 rent 
cases are filed each year. 

It is difficult to imagine a greater contribu- 
tion to the government of the City and to its 
humbler citizens than the services made possible 
through the statute of 1939, and the amend- 
ment of the city charter. 

But the tremendous advance so swiftly made 
depends wholly upon a further victory. The 
Maryland constitution must be amended to give 
the judges a longer term than two years. High 
grade judicial service cannot be conscripted for 
a two year term. Lawyers fit for judicial office 
cannot abandon their clientage without reason- 
able assurance of security in office. The present 
judges have taken a chance on the amend- 
ment of the constitution which, if adopted, will 
provide eight year terms, with opportunity for 
a judge to have the people vote for a continu- 
ence of his services without having an opposing 
candidate. A vacancy in the office is to be filled 
by the governor’s appointment, and approval by 
the voters at the next congressional election. 

The entire court finally is to be freed from 
political stress by reducing the number of con- 
stables from fifty-one to fourteen and by 
placing them, and the clerks as well, under the 
merit system. 

On the amendment of the constitution every 
friend of good government must hope for suc- 
cess. A strong citizens’ organization is active. 
A first year demonstration has brilliantly 
proved what can be done under the new statute. 
Failure to support this bold attempt by amend- 
ment of the constitution will mean retrogres- 
sion. The voters of the entire state have an 
interest, because success with the amendment 
will enable all other cities to establish similar 
successful small claims courts. 





Disintegration in New Jersey 


The bar of my native state is slow at times 
to sense the need of change. It has not yet, as 


a whole, begun to grasp the purpose of the 
value of the movement for integration of State 
bars. That movement is an essentially Ameri- 
can movement, not, as its superficial critics cry, 
to stifle individual initiative and freedom of 
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action, but to give every lawyer an equal voice 
in choosing the leaders of his professional or- 
ganization, while bringing into that organiza- 
tion the full power of the bar to speak and 
work in its own best interests, which are those 
of the public it is supposed to serve. Wittingly 
or unwittingly, those who actively or passively 
oppose this movement are those who keep the 
bar divided, weak, and recreant to its great 
task of keeping abreast of its public as well as 
its private obligations in an age that must in- 
tegrate its constructive forces, if it is not to 
disintegrate completely.—Ralph Wescott, New 
Jersey Law Journal, May 30, 1940. 


Notable Success in Small Claims Court 


The second annual report of the small claims 
and conciliation branch of the municipal court 
of the District of Columbia, dated March 31, 
1940, continues a proud record of achievement. 
The clerk’s statistical report is impressive, but 
hardly more so than that for the first year. 
The court sprang suddenly into popular favor. 
This must be attributed to the small fees ex- 
acted and the certainty of prompt action. The 
small fees in 22,261 cases brought in $28,338.50, 
which is more than the cost of operation. 

These astonishing figures need some amplifi- 
cation. Costs were waived for 435 suitors. The 
clerk interviewed 4,710 persons and prepared 
papers for 2,330 plaintiffs. Plaintiffs author- 
ized dismissal of 1,595 settled cases. One judge 
only presided in this branch in which there 
were a total of 1,862 contested trials. In all 
the other branches of the municipal court the 
total number of contested trials was 1,235 
(among which were 238 jury trials). In the 
conciliation branch there were in the entire 
year only six demands for jury trial. 

In about one case in ten there was a motion 
for a continuance, usually for purposes of set- 
tlement. Practically all trials were disposed of 
on the first return day. 

In the year before this branch court was 
opened the municipal court tried 212 cases 
within the jurisdiction conferred upon the con- 
ciliation and small claims branch, which has a 
limit of $50. In its second year the new branch 
had a total of 1862 contested trials, the increase 
being nearly eight fold. It must be accepted 
that the formalities of procedure and the fees 
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applicable to the small cases under the former 
regime served virtually as a check upon claim- 
ants. The relatively small number who invoked 
the aid of the court paid higher fees and had to 
risk delay from beginning to end. 

The confidence speedily earned in the ability 
of the new court to afford justice, proved by 
the jury waivers, is most impressive. The 
JOURNAL has previously reported on the court 
as follows: 21:188, 22:133, 23:10-155. 


Pennsylvania to Study Improvements 


The antiquated and inefficient justice courts 
of Pennsylvania, recently described by Lloyd 
Kennedy in these pages (23:221) are due for 
an overhauling along with those of Kansas City. 
The committee on minor judiciary of the Penn- 
sylvania Bar Association, reporting to the As- 
sociation’s June convention, announced that a 
thorough survey of the subject would be made 
in collaboration with the Institute of Local 
Government of Penn State College. 

The survey will include volume of business, 
fees, fines remitted, political control, qualifica- 
tions of justices, administrative supervision, 
and other important factors, together with re- 
form proposals. 





Kansas City Justice Court Reform Urged 


There are ten justice of the peace courts in 
Kansas City. In 1938, two of them disposed 
of 8,050 cases, while the remaining eight 
handled only 5,749 cases. This astonishing 
disproportion is due to a fifty-year-old system 
that permits competition between salaried and 
fee-supported justices of the peace. Needless 
to say, the two courts which went out and got 
the business were the fee courts, while the 
eight on a salary basis were content with what- 
ever business came in through the front door. 

In terms of costs the discrepancies are still 
more striking. The two fee courts cost the 
county $762.82, or about 10 cents per case, that 
year. At the same time, the taxpayers paid 
out $73,891.39, or $12.86 per case, to support 
the eight salaried courts. It is significant that 
in cost to litigants the advantage is the other 
way. Litigants paid $25,253.80, or $3.14 per 
case, to the fee justices, and $13,869.15, or 
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$2.41 per case, to the salaried courts. The total 
cost of justices of the peace in this one town- 
ship in 1938 was $113,777.16, of which 
$74,654.21 was borne by the taxpayers. 

The obsolescence, inefliciency and expense, 
and the uncertainty of justice in that city’s 
justice courts are exposed by the Kansas City 
Civic Research Institute in its June, 1940, bul- 
letin, Public Affairs, from which the above facts 
are taken. It scores the “tremendous waste of 
judicial power and appalling cost to the com- 
munity,” and recommends that half of the pres- 
ent offices be dispensed with. 

Other defects noted in the study are the low 
qualifications for office, and the practical impos- 
sibility of appeal by a defendant because of 
excessive bond requirements. Reference is 
made to the Virginia trial justice system de- 
scribed in the April issue of this JOURNAL 
(28:216), and action by the legislature is de- 
manded to bring the same speed, simplicity and 
efficiency to Jackson County’s minor courts. 





Vote on Missouri Court Plan Assured 


With twice the necessary number of signa- 
tures, the initiative petitions to place the Mis- 
souri non-partisan court plan on the November 
ballot were filed with the secretary of state July 
2. Missourians will now definitely have an op- 
portunity to vote on the new plan, and the state 
has a chance to be the first to try out the most 
promising method of judicial selection yet con- 
ceived in this country. 

The plan, as previously described in this 
JOURNAL (21:145), provides for appointment 
of judges by the governor from a panel selected 
by a non-partisan commission of lawyers and 
laymen. At the end of a judge’s term, the peo- 
ple are to vote on the sole question of whether 
or not he shall be retained in office. If they re- 
ject him, his successor must be selected by the 
appointment method. The plan is to apply at 





[ VoL. 24 


once to the supreme and appellate courts and 
the judges of St. Louis and Kansas City, and 
may be adopted in any rural circuit by vote of 
the people. 

The Missouri bar is leading a vigorous fight 
for the adoption of this progressive plan. It 
was offered repeatedly to the legislature, which 
has shown itself regrettably unresponsive to 
public demand for reform legislation. The Mis- 
souri Institute for the Administration of Jus- 
tice, comprising many of the State’s civic 
minded men and women, has taken the pro- 
posal directly to the people, and is now in the 
midst of an educational campaign to assure a 
favorable vote in November. 





It is fitting and perhaps not wholly unfor- 
tunate that on the eve of a popular vote on the 
non-partisan court plan Missouri politics should 
make a public display of the evils of political 
selection in their darkest hue. 

There are some able and honest circuit judges 
in St. Louis, but for years that bench has been 
degraded by men whose incompetence and dis- 
honesty have been headline material. Prior to 
the August primary a special judicial selection 
committee assisted by both local bar organiza- 
tions investigated all candidates and published 
a list of recommendations that omitted a num- 
of unfit incumbents. 

The dominant political organization appar- 
ently endorsed the founding of the committee, 
but abandoned it when its findings proved in- 
convenient, and in a primary election charac- 
terized by a state-wide resurgence of machine 
power, five of the rejected judicial candidates 
were nominated. 

Enough candidates were nominated so that 
the voters can still redeem themselves and fill 
the bench with good men, but, as the Post Dis- 
patch observed, “One thing is plain above all 
else: The constitutional amendment to take 
the Missouri courts out of the muck of party 
politics must be passed in November.” 





Readers of this paragraph may easily render a service to their profession 
by sending to the Judicature Society office the names of lawyers and judges 
who are interested in the problems discussed in its JOURNAL. To all such 
the JOURNAL will be sent free. 











